Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



4.073/7:5. hr,^' '^0-13 



S. Hrg. 100-13 



AIRLINE AND RAIL SERVICE 
PROTECTION ACT OF 1987 



QSREixiinaiu 

HEARING 

BEFORE THE 

COMMITTEE ON COMMERCE, 

SCIENCE, AND TEANSPOETATION 

UNITED STATES SENATE 

ONE HUNDREDTH CONGRESS 
FIRST SESSION 

ON 

S. 356 

TO PROMOTE SAFETY IN THE OPERATION OF RAILROADS AND AIR- 
CRAFT THROUGH TESTING FOR THE USE. WITHOUT LAWFUL AU- 
THORIZATION, OF ALCOHOL AND CONTROLLED SUBSTANCES BY THE 
OPERATORS OF RAILROADS AND AIRCRAFT. AND FOR OTHER PUR- 
POSES 



S. 362 



TO AMEND THE FEDERAL AVIATION ACT OF 1968 AND THE FEDERAL' 
RAILROAD SAFETY ACT OF 1970 TO PROVIDE FOR TESTING FOR THE 
USE, WITHOUT LAWFUL AUTHORIZATION, OF ALCOHOL OR CON- 
TROLLED SUBSTANCES BY THE OPERATORS OF AIRCRAFT AND RAIL- 
ROADS, AND FOR OTHER PURPOSES 



\ 



FEBRUARY 20. 1987 



Printed for the use of the 
m Commerce, Science, and Transportatic 



A 




COMMITTEE ON COMMERCE. SCIENCE. AND TRANSPORTATION 
ERNEST F. HOLLINGS. South CaroUna. Chaiman 



DANIEL K. INOUYE. Hawaii 

WENDELL H. FORD. Kentucky 

DONALD W. RIEGLE. JR.. Michigan 

I. JAMES EXON. Nebradia 

ALBERT GORE, JR. Tennemee 

JOHN D. ROCKEFELLER IV. West Virginia 

LLOYD BENTSEN. Tesas 

JOHN F. KERRY, Massachusetla 

JOHN B. BREAUX, Louisiana 

BROCK ADAMS. Washinglon 

Ralph b. Everett. cwcaoadaiidSinffDittaar 
W. Allen Moore, cu^ cfSmff 



JOHN C. DANFORTH. Missouri 

BOB PACKWOOD, Oregcm 

NANCY LANDON KASSEBAUM. Kansas 

LARRY PRESSLER, Soutb Dalcola 

TED STEVENS. Alaska 

ROBERT W, KASTEN. Jr.. Wisconsin 

PAUL S. TRIBLE, JR., Virginia 

PETE WILSON. California 

JOHN MCCAW. Ariajna 



(n) 



zedbyGoOgIc 



CONTENTS 













T«t oTbiUs: 

S. 356 . ... 


S. 362 



LIST OF WFTNESSES 

Dole, Hon. Elizabeth H., Secretary. Department of Transportatkm; accompanied 
by Matt Scocozza, Assistant Seoetaiy; and Melissa Allen, Deputy Assistant 
Secrrtary 

Landiy, James E., senior vice president and general counsel. Air Transport 
Assn.; Lana Batls. vice president of policy, American Trucking Assns.; 
DouKlas Tuner, chainnao. Safety Committee. American Bus Assn.: and 
WUiam H. Dempsey. president and chief executive officer, Association of 
American Railroads 



CNiCSt 
Ms. E 



rtions and the answeis _ 
Dempsey 

Slone, Capt Ridiara. executive chairman for aeromedical reseaidi. Air Line 
PiloB Assn., accompanied by Gazy Green, legal department: Robert A. 
Molo61[y, Relative director. Amalgamated Transit Union: Vernon McDougaU. 
IntemaiiODal Brotherhood of Teamsters, Chauffers. Warehousemen, and 
Helpeis of America: and Lawrence M. Mann. Railway Labor Executives Assn.. 
Prepared sutements: 



ADDITIONAL ARTICLES. LETTERS. AND STATEMENTS 

Allied Klots Assn.. statemenL _ 

footherhood of Locomotive Engineers, statement... 
Suiian, Lawrence L., president, NaT"--' "- "-"' 
CoUey, Thomas and Susan, letter.... 
Hewn. Roger A,. Ph.D, letter... 



zedbyGoOglC 



„db,G(5oglc 



AIRLINE AND RAIL PASSENGER PROTECTION 
ACT OF 1987 



FRTOAY, FEBRUARY 20, 1987 

U.S. Senate, 
CoMHimE ON Commerce, Science, and Transportation, 

Washington, DC 
The committee met, pursuant to notice, at 9:30 a.m. in Room SR- 
253, Russell Senate Office Building, Hon. Ernest F. Hollings, [chair- 
man of the committee] presiding. 

Staff members assigned to tins hearing: Steve Palmer and Robert 
HoUeyman, professional staff members; Gerri Hall, Alan Maness, 
Euid Patty Hahn, minority professional staff members. 

OPENING STATEMENT BY THE CHAIRMAN 

The Chairman. The committee will come to order, please. What 
we have this morning is the random drug testing bills, my bUl 
S. 362 and Senator Danforth's bill, S. 356. Our hearing today will 
cover both bills. There is no reason why these bills cannot be 
merged into a committee bill, perhaps, or otherwise expanded. 
There is not that great a difference. Some of the members feel that 
not only aviation and radl operators should be tested, but also oper- 
ators of buses, public transportation, and trucking. Whether or not 
it cem be worked out realistically is one of the subjects that we 
have under study today as we hear from our distinguished wit- 



I would say right here at the outset that any of our witnesses 
who favor mtrndatory random drug and alcohol testing of such em- 
ployees will, at least in my case, be preaching to the converted. 
Conversely, anyone opposing such a program will find little or no 
sympathy from this Senator. I am convinced that random testing is 
the only practical means of preventing drug or alcohol use from 
being a factor in rail and airline accidents. And that's why I have 
introduced l^islation to require such testing. 

It is shameful that we in government need a tragic rail Eiccident 
such as last month's Amtrak collision in Maryland to wake us up 
to the fact that such l^islation is needed. Sixteen people died in 
that crash. Scores more were seriously injured. There are strong in- 
dications that the cause of the accident was human error. And uri- 
nalysis tests performed subsequent to the tragedy showed that the 
en^eer and the brakemcm on the freight locomotive which caused 
the accident had been usit^ marijuana at some point prior to the 
crash. 

That's distressing news indeed. 
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I don't know if we'll ever determine whether these individuals 
were high on the drug at the time of the accident. But even if we 
could, that knowledge will do nothing to bring those 16 people 
back, nor will it make the critically injured whole. 

But what we can do is take our cue from history and do the best 
we can to ensure that drug or alcohol use wiLl never be a factor in 
a rail or airline accident in the future. And the only way to do that 
is to require r£indom drug £ind alcohol testing of employees respon- 
sible for safe operation of trains Euid planes. 

Now I am quite prepsired to hear constitutional objections to this 
approach. They do not sway me in the least. 

When we tfUk about rights, there is a choice that we in govern- 
ment must make. That choice is between the transportation em- 
ployee's right to privacy and the passenger's right to sfife traveL 
There is absolutely no question as to where our priorities should 
be. 

Airline pilots, air traffic controllers, mechanics, airport security 
personnel, railroad engineers, railroad maintenance workers— aU 
are directly responsible for the safe conveyance of hundreds of 
tiiousands of Americans each day. IndividuEil passengers have abso- 
lutely no means of ensuring their own safety for the duration of an 
airline flight or a train ride. They have no option other than to 
trust those responsible for the safe operation of the train or plane. 

In essence, each trtmsportation employee exercises a public trust. 
They simply must be held to a higher standard. 

The leE^ we can do in the Congress is to provide a good founda- 
tion on which to base that trust. Right to the point, if you use ille- 
gal drugs or drink alcohol on ^e job, you have no business operat- 
ing a train or a plane. You have no business assumii^ responsibil- 
ity for all those innocent lives. 

Some may call it intimidation. Fine. If we can successfully in- 
timidate safety-related tremsportation employees from using illegal 
drugs or drinking alcohol on the job, then I'll feel we've accom- 
plished something beneficial. 

There is no question that drug and alcohol use among transpoi^ 
tation employees has been a factor in past accidents. I^e Federal 
Railroad Administration reports that between 1975 and 1985, drug 
or Etlcohol use was responsible for 48 railroad accidents resulting in 
37 deaths, 80 injuries, and an estimated $34 million in diunage. 

Now is the time to put an end to this. The legislation I have pro- 
posed amounts to one simple step that would go a long way toward 
providing our nation with a safer and more reliable transportation 
network. I am encouniged by the Secretary of Transportation's en- 
dorsement of mandatory random drug testing for safety-related em- 
ployees in her department, and I certainly look forward to her tes- 
timony today on my proposal, which would extend that require- 
ment to the private sector. 

In sum, we in government have a duty to provide for the safety 
of our citizens. We are n^ligent in that duty if we fail to enact the 
strongest measure possible to prevent drug or eilcohot use from 
being a factor in a rail or airline accident. Let it be known that I 
will do all I can to see that such l^islation moves swiftly through 
this Committee and through the Cot^fress. 
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Senator Exon, you chair the Surface Transportation Subcommit- 
tee. I would yield to Jim. 

OPENING STATEMENT BY SENATOR EXON 

Senator Exon. Mr. ChairmEin, the Surface Transportation Sub- 
committee had a very interesting and informative meeting on this 
whole general matter of rail transportation sfifety eetnier this 
week. We also got into the matter of whether we are going to go 
into random drug testing for engineers and maybe some of the 
other operated sections of the r^mroad. Maybe this would be the 
time to consider the whole matter of thc^e who fly airplanes, those 
who drive trucks, and those who drive other public conveyances, 
such as buses. So we hope to get into that a little bit this morning. 

I would like the Secretary's suggestions as to what her views are 
on this matter. It seems to me that, notwithstanding the many ob- 
jections that have been raised right now, it is the responsibility of 
this committee and the executive departments to move very a^res- 
sively in this area. 

I do not want to interfere with EUiyone's constitutional rights, 
nor do I think we want to overlook the rights of the people who put 
their Uves in other people's hands. It seems to me that we must 
come to some kind of reasonable compromise. I think it can be 
worked out. I hope we can work t«^ether, and I would hope that we 
would have the cooperation and help of the Secretary as we move 
forward into this complicated but tremendously important area. 

Thank you, Mr. Chairman. 

The Chaikman. Thank you, Senator. 

Senator Pressler. 

OPENING STATEMENT BY SENATOR PRESSLER 

Senator Pbesslkr. Thank you, Mr. Chairman. I would like to con- 
gratulate you for holding this important hearing on Alcohol emd 
Drug Testing Legislation. I am very concerned with the problem of 
substance abuse and its devastating effects on the safety of our na- 
tion's transportation system. I am pleased that we have the oppor- 
tunity to address this critiCEil issue cmd I am certain that we will 
gain much from this morning's hetuing. 

I realize there is much controversy over the subject of alcohol 
and drug testing, but we must deal with this issue comprehensive- 
ly. The safety of our transportation system is at stake. The tragic 
Jfrnuaty 4 Amtrak/Conrail accident called attention not only to 
the rail industry, but to the need for further study into tranporta- 
tion safety overall. 

There is much discussion r^arding constitutional rights when 
the issue of drug testing is addressed and I would like to briefly 
comment on this matter. I think we need to state the difference be- 
tween a "right" and "privilege". In a recent hearing on rail aa£eiy, 
it was noted that although every citizen possess certain rights, not 
every citizen is entitled to certain privileges, such as driving a car, 
flying a plane, or runnii^ a treun. If special testing is required to 
hold these privileges, then so be it. 

Every state Is affected by the critical problem of drug and alco> 
hoi abuse and I thbik it's time we forge ahead to end this destruc- 
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tive problem. We can b^in by passing legislation which will work 
to rid UB from the acts of a few destroying the futures of many. 

Mr. Chairmein, let me again congratulate you for holding this ex- 
tremely important hearing. It is my hope that we will better under- 
stand ^e crucial problems which pose a threat to the safety of our 
transportation system and work to diminate alcohol and drv^ 
abuse in every conceivable way. 

Let me just welcome Secretary Dole and also say that I do sup- 
port random drug testing for persons who operate not only in rail- 
road but bus, truck, and airlines. I think the public interest in 
safety would be served. I know there are constitutional problems, 
but I think there are also public problems. 

I think we are at a moment when we can have some action. 
There is a momentum to this. I have spoken to the Chairman about 
tnxwdening his bill to include other mecuis of transportation. That 
is to be determined, but I would certainly support that, and I think 
we should, rather than just talking about this, we now have a 
golden moment to pass legislation with some real teeth in it. 

The Chakuan. Very good. 

Sraiator Packwood. No statement, Mr. Chairman. 

The Chairman. Senator Stevens. 

Senator Stevens. I am just here to demonstrate my support for 
the whole concept, Mr. Chairman. I am happy to be with you 
tods?. I do believe we should go into a new concept of testing, and I 
welcome the Secretary's testimony. 

'Die Chairuan. Senator Danforth, the author of this particular 
bUL 

OPENING STATEMENT BY SENATOR DANFORTH 
I ator Danforth. Mr. Chairman, I also Eim happy we Eu-e here 
f and congratulate you on your tnll and on scheduling this 

X fkct that we are all here this morning to address drug and 

i 1 abuse in the transportation industry is an indication of the 

*, 1 that we Commerce Committee members share with the 

(H the country. Substance abuse has been found amoi^ freight 

m engiueers, airline pilots, air traffic controllers and truck driv- 

Altbeugh most transportation employees are solid, responsible 

Eials, it is undeniable that dru^ and alcohol abuse by a few 

( threatens the safety of the traveling public. 

uurrent laws and r^pilations do not offer adequate protection 

those who abuse drugs and alcohol. For example, no drug 

ng is now required of airline pilots, flight attendants or me- 

Although Secretary Dole is proposing to require testing of 

employees, as well as testing of air traffic controllers, we Eire 

Q as to the outcome of her proposal. In my view, legislation 

i uued in order to give the Secretary the express authority to 

ure drug testing, including random toting. 

bills which have been introduced by Senator HolUngs and 

"W " would give the Secretary a statutory mandate to require 

u for drug and alcohol use by employees in the airline indus- 

well as afr traffic controllers. This legislation also would 

lement the current drug and alcohol testing programs in place 
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for the rail industry, to help prevent wrecks like the one that took 
place in Chase, MD, early this year. In my view, this legislation 
will provide a much needed deterrent to employees who now quite 
reasonably can expect not to be caught if they indulge in alcohol or 
drug abuse. 

llie legislation, as drafted, covers rail and aviation employees. 
Another important area we should explore here today is the need 
for similar action concerning truck eind bus drivers. In Uiat year's 
Commercial Motor Vehicle Ssifety Act we increased the pemilties 
for driving a truck or bus under the influence of drugs or for using 
such a vehicle to commit a drug-related felony. We need to explore 
whether additional testing is needed to enforce these penalties. 

PubUc transportation employees take the lives of thousands of 
innocent Americans into their hands on a daily basis. Those inno- 
cent lives are endeingered unless we take immediate and decisive 
action against drug and alcohol abuse in all public transportation 



The Chairman. Senator Hasten do you have a statement? 
OPENING STATEMENT BY SENATOR KASTEN 

Senator Kasten. Thank you, Mr. Chairman. I want to commend 
you Mr. Chairmtin, and Senator Danforth, on the initiatives that 
are taken in S. 356 and S. 362. The use and abuse of drugs and al- 
cohol by those to whom we trust our Uves when we travel is some- 
thing that just cannot be tolerated. I think we are elU aware of the 
objections tiiat some of those involved are making on grounds of in- 
vasion of privacy. But, I think that Mr. Riley put these con(%ms in 
perfect perspective when he appeared before the Surface Transpor- 
tation Subcommittee just three days ago. He stated that to be en- 
trusted with the lives of so many people, as are the persons in our 
rail and airline industries, is a privilege, not a right. Therefore we 
must assure the traveling public that ^e operators of our transpor- 
tation system are performing to their best abilities, even if that 
means that those operators and others in the safety area must 
submit to mandatory, random drug testing. 

I note ^m the statements of some of the parties here today that 
they feel the drug testing should only be done sifter some sort of 
reasonable cause threshold has been met. I disagree on two 
grounds. First, as we heard on Tuesday, the operators of the Con- 
rail locomotives involved in the Chase, Maryland, accident were ob- 
served by one of their supervisors just a little over em hour before 
they pulled in fix>nt of the Amtrak train. Not only did he not notice 
anything that alerted him to any problem, but severEil supervisors 
on the scene of the Eiccident did not notice anything suspicious. 
This despite the fact that till of these supervisors had been tnrough 
training to notice indications of drug use. 

Second, I think that the deterrent factor that random, unan- 
nounced tests provide is most important, as Secretary Dole has 
pointed out. 

The concerns as to privacy rights have been not just the province 
of those appeeu-ing before us today. Mr. Chairman, I know that you 
and Senator Danforth have sharra these concerns, but have had to 
weigh them against the concerns of the millions of citizens who use 
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our rail, air, eind highway systems. I also find it heartening the 
extent to which thoae advocates of mandatory, random testing who 
have appeared here today recognize the concerns as to any inva- 
sion of privacy. What we are looking for is the least obtrusive 
means of assuring the safety of our traveling public. 

Finally, Mr. Chairman, I know that the two bills before us deal 
with just the rail and aviation areas, but I do recognize a need for 
Hoe same sort of testing program with respect to those bus and 
truck operators using our highways. 

I look forward to working with you, Mr. Chairman, and this 
Committee as we adopt a fair system of mandatory, random testing 
for the safety of all concerned. 

Thank you, Mr. Chairman. 

I welcome the Secretary. 

The Chairman. Thank you very much. 

Senator Trible. 

Senator Tbible. Mr. Chairman, I look forward to hearing from 
the distinguished Secretary. 

[The bills follow:] 
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S.356 



To promote aatety in the operation of railroula and aircraft through testing for tl 
UBG, without lawful authorization, of alcohol and controlled Bubatances by tl 
operators of railroads and aircraft, and tor other purposes. 



IN THE SENATE OF THE UNITED STATES 
Januabt 21 Oegislative da;, Januabt 20), 1987 
Mr. Danpobth (for himself, Ur. Dolb, and Hr, Obamh) introduced the follow- 
ing bill; wbkb was read twice and referred to the Committee on Commerce, 

Science, and Tnusportalion 



A BILL 

To promote safety in the operation of railroads and aircraft 
through testing for the use, without lawful authorization, of 
alcohol and controlled substances by the operators of rail- 
roads and aircraft, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United Slates of America in Congress assembled, 

3 That section 202 of the Federal Rwlroad Safety Act of 1970 

4 (45 U.S.C. 431) is amended by adding at the end thereof the 

5 following: 

6 "(1) The Secretary shall, within one year after the dat« 

7 of enactment of this subsection, review existing rules, regular 
6 tions, standards, and orders governing alcohol and drug use 
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1 in railroad operations for the purpose of determining whether 

2 they are adequate to ensure safety. In conducting such 

3 review, the Secretary shall specifically — 

4 "(1) require that all railroad employees responsi- 

5 hie for safety-sensitive functions, as determined by the 

6 Secretary, be subject to testing on a random basis for 

7 the use, without lawful authorisation, of alcohol or a 

8 controlled substance; 

9 "(2) consider appUcation of existing rules, regula- 

10 tions, orders, and standards to other categories of em- 

11 ployees, including employees responsible for the safe^ 

12 of passengers, rulroad rolling stock, and track and re- 

13 lated structures; 

14 "(3) consider disqualiScation for an established 

15 period of time of any employee determined to have 

16 used or to have been unpaired by alcohol while on 

17 duty; and 

18 "(4) consider disqualification for an established 

19 period of time of any employee determined to have 

20 used a controlled substance, whether on duty or not on 

21 duty, except as permitted for medical purposes by law 

22 and any rules, regulations, orders, or standards issued 

23 under this Act. 

24 Nothing in this subsection shall be construed to restrict the 

25 discretion of the Secretary to continue in force, amend, or 
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3 

1 further supplement any rules, regulations, orders and stand- 

2 ards ^veming alcohol and drug use in railroad operations 

3 issued before the date of enactment of this subsection.". 

4 Sec. 2. (a) TiUe VI of the Federal Aviation Act of 1956 

5 (49 App. U.S.C. 1421 et seq.) is unended by adding at the 

6 end thereof the following: 

7 "Tbstinq fob Alcohol and Contbolled Substances 

8 "bequibehbnt op testing 

9 "Sec. 613. (aXD The Administrator shall, in the inter- 

10 est of aviation safety, prescribe regulatjona estabUshing a 

11 program which requires ur carriers, contract carriers, and 

12 foreign tur carriers to conduct pre-emplo3rment, periodic re- 

13 curring, and post-accident testing of airmen and crewmem- 

14 hers, and testing of airmen and crewmembers upon a reason- 

15 able suspicion that they have used, without lawful authoriza- 

16 tion, alcohol or a controlled substance. The Administrator 

17 shall establish such a program appUcable to employees of the 

18 Federal Aviation Administration whose dudes include direct 

19 responsibility for safety of flight operations. 

20 '*(2) The Administrator shall also require random testing 

21 as part of the program established under paragraph (1) of this 

22 subsection. 

23 "prohibition on sbbtice 

24 "(bKlKA) No air carrier, contract carrier, or foreign ur 

25 carrier shall permit any individu^ who is determined to have 

26 used, without lawful authorization, alcohol or a controlled 
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10 

4 

1 substance after the date of enactment of this section to serve 

2 as an ainnan or crewmember unless such individual has com- 

3 pleted a program of rehabilitation described in subsection (c) 

4 of this section. 

5 "(B) In the case of any urman or crewmember deter- 

6 mined by the Administrator to have used, without lawful au- 

7 thorization, alcohol or a controlled substance after the date of 

8 enactment of this section who refuses to undertake or fuls to 

9 complete a rehabilitation pro-am described in subsection (c) 

10 of this section, who has previously undertaken, completed or 

1 1 failed to complete such a rehabilitation program, or who has 

12 been determined by the Administrator to ha.ve served as an 

13 ainnan or crewmember while impured by or under the influ- 

14 ence of alcohol or a controlled substance, the Administrator 

15 may revoke the ainnan certificate of such an airman, in the 

16 case of a crewmember, prohibit such individual from serving 

17 as a crewmember. 

18 "(2KA) The Administrator shall not permit any em- 

19 ployee of the Federal Aviation Administration whose duties 

20 include direct responsibility for safety of flight operations who 

21 is determined to have used, without lawful authorization, al- 

22 cohol or a controlled substance after the date of enactment of 

23 this section to perform any such duties unless such individual 

24 has completed a program of rehabilitation described in sub- 

25 section (c) of this section. 
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5 

1 "(B) In the case o( any employee of the Federal Avia- 

2 tion AdministratioD whose duties include direct reBpoosibility 

3 for safety of flight operations determined by the Administra- 

4 tor to have used, without lawful authorization, alcohol or a 

5 controUed substance after the date of enactment of this sec- 

6 lion who refuses to undertake or fails to complete a rehabOi- 

7 tation program described in subsection (c) of this section, who 

8 has previously undertaken, completed or failed to complete 

9 such a rehabihtation program, or who has been determined 

10 by the Administrator to have performed duties which include 

11 direct responsibiUty for safety of flight operations while im- 

12 paired by or under the influence of alcohol or a controUed 

13 substance, the AdminiBtrator shall not permit such employee 

14 to perform any such duties. 

15 "bbhabilitation pboobam 

16 "(cKD Each air carrier, contract carrier and foreign ur 

17 carrier shall establish and nuuntun a rehabilitation program 

18 which at a minimum provides for the identification and oppor- 

19 tunity for treatment of airmen and crewmembers in need of 

20 assistance in resolving problems with the use, without lawful 

21 authorization, of alcohol or controlled substances. Each air 
23 carrier, contract carrier and foreign air carrier is encouraged 

23 to make such program available to all of its employees other 

24 than airmen and crewmembers. Nothing in this subsection 

25 shall preclude any ur carrier, contract carrier or foreign air 

26 carrier from establishing a program under this subsection in 
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1 cooperstioD with any other air carrier, contract carrier or 

2 foreign air carrier. 

3 "(2) The Administrator shall establish and muntain a 

4 rehabilitation program which at a minimum provides for the 

5 identification and opportunity for treatment of those employ- 

6 ees of the Federal Aviation Administration whose duties in- 

7 elude direct responsibility for safety of flight operations who 

8 are in need of assistance in resolving problems with the use 

9 of alcohol or controlled substances. 

10 "effect on otheb regulations 

11 "(d) Nothing in this section shall preclude the Adminis- 

12 trator from adopting or continuing in effect other regulations 

13 intended to protect persons or property on the ground or in 

14 the air from the hazards to safety associated with the poten- 

15 tial use of alcohol or controlled substances by airmen or 

16 crewmembers. 

17 "definitions 

18 "(e) For the purposes of this section, the term 'con- 

19 trolled substance' has the meaning ^ven such term by sec- 

20 tion 102(6) of the Controlled Substances Act (21 U.S.C. 

21 802(6)).". 

22 (b) The Administrator of the Federal Aviation Adminis- 

23 tration shall amend section 91.11 of the Federal Aviation 

24 Regulations (14 CFR 91.11) to include mechanics and other 

25 employees directly responsible for the safety of flight oper- 

26 ations as crewmembers for purposes of such section. 
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1 (c) That portion of the table of contents of the Federal 

2 AviatioD Act of 1958 relating to title VI is amended by 

3 adding at the end thereof the following: 



c. 613. Testing (or controlleil Bubsunces and alcohol. 
"(a) Requinnwnt ol tcaling. 
"ft) Prohibition on lervice. 



4 (d) If any provision of this Act or the appUcation thereof 

5 to any person or circumstance is held invaUd, the remainder 

6 of this Act and the application of such provision to other 

7 persons or circumstances shall not be affected thereby. 

O 
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S.362 



To amend the Federal Aviation Act of 1958 and the Federal Bailroad Safety Act 
ol 1970 lo provide for testing for the use, without lawful authorization, of 
alcohol or controlled substancea b; the operators of aircraft and railroads, 
and for other purposea. 



IN THE SENATE OF THE UNITED STATES 

Janvaby 21 (lepsUtive day, Januabt 20), 1987 

Hr. HOLLINOB introduced the fotlowing bill; which was read twice and referred to 

the Committee on Commerce, Science, and Transportation 



A BILL 

To amend the Federal Aviation Act of 1958 and the Federal 
Raihvad Safety Act of 1970 to provide for testing for the 
use, without lawful authorization, of alcohol or controlled 
substances b; the operators of aircraft and railroads, and for 
other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tivea of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Airline and Rail Fassen- 

4 ger Protection Act of 1987". 

5 Sec. 2. (a) Title VI of the Federal Aviation Act of 1958 

6 (49 App. U.S.C. 1421 et seq.) is amended by adding at the 

7 end diereof the following: 
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1 "Alcohol and Oontbolleo Substances Testinq 

2 "testing pboobam 

3 "Sec. 613. (aKD The Administrator shall, in the inter- 

4 est of aviation safety, prescribe regulations within eighteen 

5 months after the date of enactment of this section. Such reg- 

6 Illations shall establish a program which requires air carriers, 

7 contract carriers, and foreign air carriers to conduct pre-em- 

8 ploymeut, periodic recurring, random and post-accident test- 

9 ing of airmen, crewmembers, and airport security, screening 

10 contract personnel, and testing of such individuals upon a 

11 reasonable suspicion that they have used, without lawful au- 

12 thorization, alcohol or a controlled substance. The Adminis- 

13 trator shall establish such a program applicable to employees 

14 <tf the Federal Aviation Administratiou whose duties include 

15 direct responsibility for safety of flight operations. 

16 "(2) In prescribing regulations under the program re- 

17 quired by paragriqih (1) of this subsection, the Secretary 

18 shall— 

19 "(A) require that any individual referred to in 

20 paragraph (1) of this subsection shall be subject to test- 

21 ing for the use, without lawful authorization, of alcohol 

22 or controlled substances not less ofton than once every 

23 six months; 

24 "(B) require the disqualification, dismissal, or rev- 

25 ocation of any certificate relating to air transportation 
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3 

1 issued to such an individual, in accordance with t^e 

2 provisions of this section; and 

3 "(C) provide that all tests which indicate Uie use, 

4 without lawful authorization, of alcohol or a controlled 

5 substance by any such individuals shall be conflnned by 

6 another test of higher laboratory quality. 

7 "PBOHIBITION ON 8EBVICE 

8 "(bMD No individual who is determined to have used, 

9 without lawful authorization, alcohol or a controlled sub- 

10 stance alter the date of enactment of this section shall serve 

11 as an airman, crewmember, airport security screening con- 

12 tract personnel, or employee of the Federal Aviation Admin- 

13 istration with direct responsibility for safety of flight oper- 

14 ations unless such individual has completed a program of re- 

15 habUitation described in subsection (c) of this section. 

16 "(2) Any such individual determined by the Administra- 

17 tor to have used, without lawful authorization, alcohol or a 

18 controlled substance after the enactment of this section who 

19 refuses to undertake or faUs to complete a rehabilitation pro- 

20 gram described in subsection (c) of this section, who has pre- 

21 viously undertaken, completed or fiuled to complete such a 

22 rehabilitation program, or who has been determined by the 

23 Administrator to have served as an airman, crewmember, 

24 urport security screening contract personnel, or employee of 

25 the Federal Aviation Administration with direct responsibil* 

26 ity for safety of flight operations while imparied by or under 
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1 the influence of alcohol or a controlled substance, shall not he 

2 permitted to perfonn the duties relating to air transportation 

3 which such individual perfonned prior to the date of such 

4 determination. 

5 "PBOGBAM FOB BBHABILITATION 

6 "(cKD Each air carrier, contract carrier and foreign ur 

7 carrier shall eatablish and mitintJLin a rehabilitation program 

8 whidi at a minimum provides for the identification and oppor- 

9 tunity for treatment of employees referred to m subsection (b) 

10 of this section in need of assistance in resolving problems 

11 with the use, without lawful authorization, of alcohol or con- 

12 trolled substances. Each air carrier, contract carrier and for- 

13 eign aii carrier is encouraged to make such program avail- 

14 able to all of its employees other than employees referred to 

15 in subsection (b) of this section. Nothing in this subsection 

16 shall preclude any air carrier, contract carrier or foreign air 

17 carrier firom establishing a program under this subsection in 

18 cooperation with any other Eur carrier, contract carrier or 

19 foreign air carrier, 

20 "(2) The Administrator shall establish and main- 

21 taSa a rehabihtation program which at a minimum pro- 

22 vides for the identification and opportunity for treat- 

23 ment of those employees of the Federal Aviation Ad- 

24 ministration whose duties include direct responsibility 

25 for safety of flight operations who are in need of assist- 
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5 

1 ance in resolving problems with the use of alcohol or 

2 controlled subatances. 

3 "effect on othbe eeodlations 

4 "(d) Nothing in this secUon shall preclude the Adminis- 

5 trator from adopting or continuing in effect other regulations 

6 intended to protect persons or property on the ground or in 

7 the fur from the hazards to safety associated with the poten- 

8 tial use of alcohol or cootroUed substances by airmen, crew- 

9 members, turport security screening contract personnel or 

10 employees of the Federal Aviation Administration with direct 

1 1 responsibility for safety of flight operations. 

12 "definitions 

13 "(e) For the purposes of this section, the t«rm 'eon- 

14 trolled substance' has the meaning given such term by sec- 

15 lion 102(6) of the Controlled Substances Act (21 U.S.C. 

16 802(6)).". 

17 (b) That portion of the table of contents of the Federal 

18 Aviation Act of 1958 relating to titie VI is amended by 

19 adding at the end thereof the following: 

"Bbc. 813. Alcohol uid controlled lubauncei tetting. 
"(a) Tciting program. 
"(b) Prohibition on urvice. 
"(c) Pragmn lor rah&bilitalion, 
"(d) Effect on olber regulstiong. 
"(e) Defiiiilioiu.". 

20 Sec. 3. Section 202 of tiie Federal lUuh-oad Safety Act 

21 of 1970 (45 U.8.0. 4S1) is amended by adding at the end 

22 thereof the following: 
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1 "(1) The Secretaiy shall, within one year after the date 

2 of enactment of this subsection, review existing rules, regultt- 

3 tiona, standards, and orders governing alcohol and drug use 

4 in raih^tad operatdons for the purpose of determining whether 

5 they are adequate to ensure safety. In conducting such 

6 review, the Secretaiy shall specifically — 

7 "(1) require that all railroad employees responsi- 

8 ble for safety-sensitive functions, as determined by the 

9 Secretary, be subject to testing on a random basis for 

10 the presence of alcohol and controlled substances; 

11 "(2) require application of existing rules, regula- 

12 tions, orders, and standards to other employees respon- 

13 sible for the safety of passengers, railroad rolling stock, 

14 or track and related sbructures; 

15 "(3) consider disqualification for an established 

16 period of tome or dismissal of any employee determined 

17 to have used or to have been impaired by alcohol while 

18 on duty; and 

19 "(4) consider disqualification for an established 

20 period of time or dismissal of any employee determined 

21 to have used a controlled substance, whether on duty 

22 or not on duty, except as permitted for medical pur- 

23 poses by law and any rules, regulations, standards or 
34 orders issued under this Act. 
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1 The Secretary shall amend any such rules, regulations, 

2 standards and orders to ensure that each railroad employee 

3 who is responsible for safety-sensitive functions, as deter- 

4 mined by the Secretary, or who ia responsible for the safety 

5 of passengers, rajlroad rolling stock, or track and related 

6 structures sh^ be used for the use, without lawful authoriza- 

7 tion, of alcohol or a controlled substance not less often every 

8 siz months. Nothing in this subsection shall be construed to 

9 restrict the discretion of the Secretary to continue in force, 

10 amend, or further supplement any rules, regulations, stand- 

11 arda and orders governing alcohol uid drug use in r^lroad 

12 operations issued before the date of enactment of this subsec- 

13 tion.". 

14 Sec. 4. If any provision of this Act or the appUcation 

15 thereof to any person or circumstance is held invalid, the 

16 remsjnder of this Act and the application of such provision to 

17 other persons or circumstances shall not be affected thereby. 

O 
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The Chaibman. This is a wonderful precedent because we had 
the other day. Madam Secretary, Mr. Gates up for confirmation, 
and at lunchtime the leader said how was his testimony? What did 
he say? I said we did not hear. We just had to listen to each other. 
Every Senator had an opening statement all morning long, so I 
hope we can continue with this precedent and hear from witnesses. 

You are very welcome, and we are delighted to hear from you at 
this time. 

STATEMENT OF HON. ELIZABETH H. DOLE, SECRETARY, DEPART- 
MENT OF TRANSPORTATION, ACCOMPANIED BY MATT SCO- 
COZZA, ASSISTANT SECRETARY; AND MEUSSA ALLEN, DEPUTY 
ASSISTANT SECRETARY 

Secretary Dole. Thank you very much, Mr. Chairman. I appreci- 
ate your invitation to testify today on your proposed l^islation to 
mandate alcohol and drug testit^ in the aviation and railroad in- 
dustries. 

When we board an airline, train or bus, or drive our cars on the 
highway, we literally put our lives in the hands of others. The ef- 
fective operation of any transportation system, therefore, ultimate- 
ly^ depends on a foundation of mutual trust and confidence in the 
vigilance and responsibility of other people. The abuse of drugs and 
alcohol by transportation workers in safety sensitive functions is a 
life-threatening violation of that trust. 

Rarely does the private choice to use drugs have more devastat- 
ing puMic consequences than on our nation's roads, r£iils, water- 
ways and airways. The public does have every right to expect and 
to receive a drug-free transportation system, and those of us who 
serve the public have a duty to see that their expectations are met. 
Last fall the President and Congress joined together in a call for 
a drug-free America. In September the President issued an Execu- 
tive Order to combat drug use by Federal workers. Coi^ress subse- 
quently passed and the President signed the Antidrug iU)use Act of 
1986. 

Senator Danforth. Mr. Chairman, I wonder if the Secretary 
could hold just for a minute. Something has gone haywire with the 
sound system, I think, in here. 
Thank you very much. 
The Chairman. Thank you. Please proceed. 
Secretary Dole. The Antidrug Abuse Act of 1986 was signed, ex- 
tending the fight against drug abuse from beefed up law enforce- 
ment to enhanced education and awareness programs. The Depart- 
ment of Transportation certainly shares that commitment. We are 
developing pleins for a series of steps, including mandatory drug 
testing, to insure that there is no room for drugs in the transporta- 
tion workplace, whether that workplace is the Department of 
Transportation or one of the regulated industries. 

Our goal is not to punish employees, but rather to encourage in- 
dividuals with a debilitating personal problem to seek help through 
rehabilitotion and counseling. We rec(^;nize that drug t^ing is a 
very sensitive issue that must be handled with care. Our wateb 
word has been and will continue to be to assure the safety of the 
public while respecting individual dignily and privacy. 
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The Department's alcohol and drug use prcvram for the railroad 
industry provides an important example of this kind of approach. 
Last year we implemented a Federiil rule, the first in .Ajnerican 
railroad history, prohibiting the on-duty use or possession of alco- 
hol or drugs, requiring poBt-accldent and pre-employment drug test- 
ing, and autJiorizing the testing of employees for reeisonable cause. 

Because of this rule, the Conrail train crew was tested for drugs 
and tilcohol in the wake of the tragic Conrail/ Amtrak collision last 
month. The Federal Railroad Administration also has been work- 
ing with rail management and labor on Operation Red Block, a 
succewfiil voluntaiT program that reaches out to assist employeee 
before their use of drugs or alcohol can pose a threat to safety. 

The pn^am, initiated by the Union Pacific Railroad and its 
labor oi^anizations in 1983, emphasizes awareness, education, pre- 
vention and treatment with union-led prevention conunittees. The 
pn^ram seeks to change attitudes by encourtiging the user to seek 
counseling and treatment and by reducing nonuser tolerance of 
drug and alcohol use in the workplace. The prc^am has proven a 
m^or success, so successful that it has now been adopted by rough- 
ly half the nation's m^or railroads. 

I believe, however that even stronger measures are necessaiy. 
Since the Railroad Safety Act's enactment in 1970, the FRA has 
had general r^ulatory authority over all areas of railroad safe^ 
but has never had authority to impose statutory sanctions on an 
individual who has violated Federal safety rules. The time has 
come to provide that authority so that the FRA rules generally, 
whether random testing or standards to prevent tampering with 
safety devices, will be directly enforceable against employees with 
safety-related responsibilities. 

We have transmitted legislation proposing that DOT be granted 
this authority as part of the Rail S^ety Reauthorization Act I 
urge you to consider it seriously either as part of the Rail Safety 
BiU or as Ein addition to the legislation we discuss here today. 

Our efforts extend to the Department's own employees as well as 
to those of the industry we regulate. I recently proposed a compre- 
hensive program for DOT employees. The program includes exten- 
sive drug awareness and education campaigns, counseling and re- 
habilitation, and random drug testing for employees in critical 
safety and security-related positions. 

After £in intensive review within the Department and careful 
consideration for the legitimate concerns of the affected employees, 
I concluded that random testing provides the most resisonable de- 
terrent available. More than any other measure, I believe it will 
encourage individuals in sensitive jobs who have drug problems to 
end their dependency and to seek rehabilitation. 

Our drug testing experience among Coast GuEu*d uniformed per- 
sonnel ana comparable experience in the Department of Defense 
befu^ this out. As you know, militai? personnel have been subject 
to random testing for several years. In the Coast Guard's mandato- 
ry random testing program, the incidence of drugs in urine sam- 
Eles decreased from about 10 percent to about 3 percent from Octo- 
er 1983 through 1986. Although ill^al drug use was certainly pro- 
hibited by the Coast Guard prior to the teetii^ program, random 
testing made an enormous difference. Once individuals recognized 
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that random testing was likely to uncover drug abuse, most abus- 
ers changed their behavior. 

Of course, most DepEirtment and industry employees are law 
abiding and responsible citizens. By asking those in safety-related 
poeitions to undergo a drug test, we are seeking their help that we 
might all join together to fight a serious societal problem that 
hurts every one of us, whether or not we ourselves abuse drugs or 
alcohol. 

In addition to our regulatory initiatives, the Department plans to 
bokl field conferences on drug use prevention prf^rams within the 
transportation industry. These conferences will provide a forum to 
exchange information about effective comprehensive drug preven- 
tion programs in transportation. There are many fine programs ad- 
dreenng the drug issue. These conferences will provide an opportu- 
ni^ for all who are responsible for transportation safety to learn 
finm one another. 

Your letter inviting me to testiiy at this hearing contained a 
number of specific questions about your proposed legislation. I 
want to be as responsive as I possibly can be to your questions: 
however, we have a number of rulemakings under way that deal 
with these issues and for which the docket remains open. Thus, I 
can answer your questions on our pr^am for DOT employees in 
Bome detail, but I cannot be as specific r^arding proposed rule- 
m^Tring action for the r^ulated industries; otherwise, 1 could be 
perceived as prejudging the outcome and jeopardizing the intc^ty 
of the rulemakmg process, thus reducing necessary ftezibility to 
craft a reasonable rule. 

While it is necessary to form preliminary opinions in the devel- 
opmMit of a policy proposal, my mind remains open to any infor- 
mation we receive during the rulemaking that could change these 
opinions. 

With that caveat in mind, let me say that I strongly support 
Chairman Hollii^s' bill, S. 862, and Senator Danforth's bill, S. 3S6. 
Both bills would amend the Federal Aviation and Rail Safety stat^ 
utea, demand comprehensive dnig and alcohol testing and rehabili- 
tation prcsram for safety-sensitive employees, including DOT em- 
pUqrees whose duties include direct responsibility for flight oper- 
ations. 

I would like our staffe to work together, Mr. Chairman, to make 
some technical improvements, such as assuring that any applica- 
tion to foreign air carriers is fully consistent with United states 
international obligations. In eiddition, the rail section's designation 
of the employee categories subject to testing which is worded "em- 
ployees responsible for safety-sensitive functions, as determined by 
the Secretary" could be used tiiroughout the bill to refer to airline 
and FAA employees as well. 

In general, however, I believe your bills take the right approach 
in addrenin^ this problem, and I wiU do all I can to support your 

"*■"' " ' ■' ■" "' veil as 



^orta. I look forward to working with you on this as well as other 
initiatives in our joint efforts to achieve a drug-free America. 
Again, I appreciate very much the opportunity to be here today 
and to discuss these important matters with you, Mr. Chairman. 
Thank you very much. 
The Chairhan. Thank you. 
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Secretary Dole. May I just mention that Deputy Assistant Secre- 
tary Melissa Allen and A^istant Secretary Matt Scocozza are with 
me this morning. 

The Chaibhan. Very good. 

Madam Secretary, in the Coast Guard, which ts under your juris- 
diction, you stated now that you do have random drug testing? 

Secretary Dole. That is right 

The Chaibman. What about the issue of constitutionality? Has 
that been raised with respect to members of the C!oast Guard? Gen- 
erally, the constitutional question of the right of privacy will be 
one big issue raised here by oi^Einized labor. So let us get to the 
hurdles here and tell me what you think. 

Secretary Dole. Well, let me discuss generally as I see the consti- 
tutional issue. Of course, all of our armed forces do have the 
random testing provision, so it is not just the Coast Guard, and it 
has been found to be very effective. 

Now, there are some lower courts. State and local as well as 
lower Federal courts, that have ruled against random testing, but 
there is no definitive l^al ruling at this point. In fact, one union 
has already indicated that it will bring suit over this remdom test- 
ing proposal, and I am conHdent, Mr. Chairman, as is the Depart- 
ment of Justice, that we would prevEiil in any ensuing 1^^ case, 
that the balancing test which must occur would balance out in 
favor of preserving public health and safety because that, of course, 
is what we Eu*e talking about here. 

While there may be concerns raised about individual privacy and 
Fourth Amendment rights, I am confident that we have a veiy 
strong case and that the scales would be tipped in the balancing in 
favor of public health and safety. 

Now, there are two court of appeals cases on the books right 
now. One is Shoemaker v. Handel, which is a racehorse case involv- 
ing jockeys, and the Supreme Court declined to review that par- 
ticular case which did uphold random testing. There is another in- 
volving prison guards which approved random testing. So those two 
are on ^e books. 

Military personnel are not subject to the same constitutional pro- 
tections as civilians, and I would have to elaborate further on that 
for the record. 

[The following information was subsequently received for the 
record:] 

The Supreme Court and other courts have recognized the differences between 
tniUtaiy end civilian life and the constitutional stat^ards to be applied to each. Al- 
though these cases affirm the general principle that military personnel ore entitied 
to constitutional protections, they also stress that Uie different character of the miU- 
taiy community and of the military mission require a different application of these 
constitutional protections. 

The Chairbcan. I was wondering about that, because we have 
before us the Secretary of the Department of Transportation. We 
have the remdom drug testing under one jurisdiction, namely the 
Coast Guard, and we wonder about the air and railway employees 
engaged in public safety and public transportation. Why shouldn't 
airline motor transportation personnel be under the ruidom drug 
testing rules as well? 
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Secretary Dolb. Yes, sir. Actually, as we move forWEird we are 
raising the question of random testing across all modes of transpoiv 
tation. 

The Chairman. But you do not recommend it right now for the 
trucks and buses? 

Secretary Dole. Well, we have ri^t now an ANPRM which is 
already under way, which is looking at post-accident testing and 
some other aspects. We would reissue an NPRM addressing higher 
standards for drivers of hazardous material, raising the random 
testing issue. 

So let me discuss that for a moment. I think the best way to put 
this is that, across all our modes, we have rulemakings in various 
stages. Some are NPRMs, notice of proposed rulemaungs. Others 
are ANPRMs, which is one step earlier, which is gathmng data 
rather than a proposed rule. In all of these proceedings, we are 
going to be loolung at the issue of random testing. 

There are some difficulties with r^Eird to feasibility. For exam- 
ple, in the trucking area you have about 300,000 independent 
owner-operators. It is a question of how you do it. You do not have 
the structure which you would with a large company where the 
test can be done in a routine way. These are owner-operators. How 
do ^ou do it, when they are stopped for roadside checks? It really is 
a diflicult problem of feasibility. 

The same thing with general aviation pilots. I think there are 
issues there that would nave to be looked at very carefully but, 
indeed, we do feel they ought to be addressed, and they wUl be ad- 
dressed in our proceeiungs. 

The Chaihman. 'niat is my question, because obviously it is a 
feasibility problem. We all are users of the highways, bo if we get 
all the truck drivers and the automobile drivers, you would get you 
and me as we walk out the door here and all 242 million Ameri- 
cans being tested at one time or the other. So it must be realistic in 
its attempt. 

Is what the Secretary is attesting to is that while there is a feasi- 
bility question, it woiud be the hope in pubhc transportation for 
not only air and railway employees out also in the motor tnmspor- 
tation section, too, that those who are engaged in public safety also 
be given random drug tests? 

Secretary Dole. That is correct, yes. I am working and tjlViTig 
with members of the industry who are concerned eis well. You 
know, there are obviously already some very good Industry pro- 
grams with regard to drug testing, so it is a matter of feasibility 
but I would hope we would be able to find a way to accomplish it. 

ITie CHAiBBdAN. Very good. With the committee here, I am, of 
course, going to yield to our ranking member and the autJior of one 
of the two bills. Then we will move to Senators Pressler, Bxon, 
Packwood, Stevens, Trible, Kasten and Rockefeller. I appreciate 
the strong attendance this morning, and I yield to you, Senator 
Danforth. 

Senator Danforth. Thank you very much. 

Madam Secretary, thank you for your testimony. Getting to the 
type of analysis that I think Congress is going to have to make in 
Older to sustain a constitutional challenge, uiat is balancing the 
reasons for the bill against t^ questions of personal liberty, first of 
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all. Madam SecretAry, there is no doubt, ia there, that drugs are 
used to some extent by personnel in the transportation industries? 

Secretary Dole. That is correct. I would just point out several 
things on that point, if I may. First of all, the JTIA, rule that we 
put into place 11 months ago, which was the only reason, by tiie 
way, that we were able to test after the tragic accident, the Con- 
rail/ Amtrak crash, because that rule had been put into place. 

Their experience over the last year shows that in testing about 
759 employees following accidents, they found about a 5 percent 
usage of alcohol or drugs, about 3.8 percent on drugs. That is 3.8 
percent too much. So there is that evidence. 

There is also the fact that in the Navy and the Coast Guard pro- 
grams, we see that the Navy, for example, in one year in their test- 
ing dropped from about 10 percent to about 5 percent usage, cut it 
in half; Emd then in the Coast Guard, of course, we have similar 
kinds of evidence. 

Senator Danforth. There are a lot of anecdotal evidences. Tliey 
are testing FAA employees in a couple of cities. I am told that 
Greyhound tested applicants and found something like SO percent 
of the applicants for employment by Greyhound had been using 
drugs. 

It is possible, is it not, to put tt^ether a pretty strong factual 
case based on both statistics and anecdotes that there clearly is a 
drug problem in transportation, just as there is a drug problem 
throughout the country? 

Secretary Dole. Well, this is it. The thing is we are all sensitive 
to the fact that there is a problem that is pervasive in our society 
that is prevalent at every level of our society, and what is there to 
say that we are exempt from that? Plus you have the speciflc in- 
stances; for example, in Kansas City and Los Alleles with air traf- 
fic controllers, we did determine that there had been some off-duty 
use. There was rehabilitation b^un immediately, but yes, there 
are those instances. 

Senator Danforth. Could I ask you. Madam Secretary, in the 
very near future if the Department could furioish us with some sort 
of anal^is just to shore up the fact that clearly there is a problem 
in drug use, both statistical and anecdotal, just to provide some 
background evidence for the committee? 

Secretary Dole. Fine. 

[The following information was subsequently received for the 
recerd:] 

In fflflponae to the requeat for statistical and anectodol infonmition held by tbs 
Department concerning the abuse of drugs in the transportation sector, the follow- 
ingmaterials are provided: 

The Const Guard Statistics on Drug Urinalysis Testing of Military Peisonnd 
[nwdom testing program]. 

Coast Guard accident statistics demonstrating incidence of alcohol and drugs in 
marine acddents: Comparison of "Accident Data by State" for 1985 and "Alcohol or 
Drug Involvement— 1985 by State". 

Commercial Marine Accidents which involved Drug/ Alcohol Use (1981-1986, 6 
years indumve). 

Suspension and Revocation Actions taken Against Licensed, Certificated, or Docu- 



nbe following infbrmation was not reinoducible.] 

Control of Drug and Alcidiol Use for Personnel Bulged in Commercial and Geo- 
eral Aviation Activities Advance Notice of Proposed Rulemaking. 
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Control of Alcohol and DruE Use in Railroad O pera tiona; Final Rule. 

Summary of Poet- Accident Twtuu Events (49 CFR Part 219, Subpart C) (FRA al- 
odiol Drug Rule)— February 10, 1986 through January 16, 1987. 

MiacellaneouB Drag and Alctdiol Incidents in Transit. 

Wall Street Journal article entitled "Loe Angelee Bus Drivers Fail Drug Teet at 
10% Rate" (9/17/86). 

DOT Inspector General "Report on the Drug and Alcohol Awareness Program- 
Federal Anation Administration" (Report No. AV'FA-4-039, Sept. 28, 1984), 

COAST GUARD STATISTICS ON DRUG URINALYSIS TESTING OF MILITARY PERSONNa 
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31 49 71 186 3t 52 t03 34 95 21SJ00 

2 9 30 51 2 9 39 5 10 417J0t 
7 18 17 51 7 18 26 8 25 81J00 

27 22 59 160 27 24 109 30 39 301,200 

20 41 58 154 20 41 93 23 49 155,900 

7 It 22 5E 7 16 33 9 23 52,100 

3 11 14 39 3 11 25 4 15 11,200 

24 21 78 157 24 24 109 26 51 238,000 
51 36 54 178 51 38 19 61 67 342,600 

5 17 35 74 5 18 51 6 20 I28J0(I 
18 49 120 257 18 50 189 IB 88 1,115J0D 

14 26 61 lEO 14 20 118 IS 41 501,400 
45 140 220 535 45 140 350 52 184 363,500 
23 EO E7 211 23 61 127 25 83 153,000 

32 28 23 93 32 29 32 41 38 198,500 

25 51 114 229 25 52 152 26 7E 297,600 

7 2 5 15 7 2 6 41 2 3300 

8 4 12 28 6 5 15 9 7 32M> 

3 11 43 71 3 11 57 4 15 167,100 

4 4 4 D 8 

15 100 203 427 15 103 309 20 137 1M2,400 
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Senator Danporth. It is also clear, is it not, that when people 
iise drugs in the trfinsportation industry, it does present a very real 
danger to safety? There is no doubt about it; is that correct? 

Secretary Dole. That is right. Yes, our criteria on those involved 
in safety and security-related positions, those who have a direct 
and immediate impact on the life and health of our cdtizens as they 
travel, exactly. 

Senator Danforth. As a factual matter, there is no doubt that 
dn^s have been implicated in specific accidents, including fatal ao- 
cidents in the transportation industry. Recently the Conrail/ 
Amtrak accident was — 

Secretary Dole. Well, no conclusions have been drawn yet. The 
NTSB has not reported, but — 

Senator Danforth. I understand that, but the drug tests have 
been positive. 

Secretary Dole [continuing]. There was presence of marijuana 
detected in the tests. 

Senator Danforth. All right. Now when Mr. Riley testified 
before the subcommittee a couple of days Eigo, it was his position 
that testing only on the basis of a probable cause to believe that 
drugs have been used by an employee is not adequate. He pointed 
to the example of the Conrail employees who have been involved in 
the accident, and he trifled that a little more than an hour before 
the accident those employees had been in the presence for some- 
thing like 15 minutes of their supervisor and that their supervisor 
had been trained in identifying drug use when he saw it, yet he 
could not tell on the basis of ttrat time spent with these two people 
that they had been using dn^s. 

Do you believe that toting on the basis of probable cause is ade- 
quate — 

Secretary Dole. No. 

Senator Danforth [continuii^]. Or do you beleive that the sine 

S|ua non of an effective drug testing pri^^ram includes a component 
or random and mandatory testing? 

Secretary Dole. I think it is important if we are goii^ to insure 
that we have a drug-free transportation system that we take the 
next step to random testing, which is, I believe, the most reliable 
way and the most important tool that we have in fighting this 
problem. 

Senator Danforth. Thank you very much. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Exon. 

Senator Exon. Thank you very much, Mr, Chairman. 

Welcome again. Madam Secretory. Let's get down to some of the 
interesting cases. 

From the review that you have made thus far, how would ^ou 
write legislation now, or how would you write rules and regulataons 
which might come under your jurisdiction, with r^ard to what 
kind of a random test would be used? 

Everyone seems to feel, following up on the comments made by 
my friend and colleague Senator Danforth from Missouri, that 
we're not going to get veiy far if we have to first prove some likely 
cause. I mean, I would think that that would be a very effective 
way to block very much from ever happening. 
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And so we have fedlen back on some kind of random testing. And 
there's been a lot of talk about — so that there couldn't be any feel- 
ing that somebody was out to get someone that we might use com- 
puters which would randomly select people. 

Is that the best method that you ha^ discovered thus far, or are 
there other options that we might consMer? 

Secretary r>OLE. Senator Exon, on specifics on that sort, I think 
our rulemaking proceedii^ will be useful in determinii^, for those 
we regulate, what the best procedure would be. 

As far as the DOT employees are concerned, the Department of 
Heetlth find Human Services just yesterday had a press conference 
to announce their guidelines, which will be mandatory for the fed- 
eral departments. 

And we have been working along with them, since we are the 
first to move in this direction outside of the uniformed military 
forces. We will be complying with their guidelines for DOT employ- 
ees. 

But as far as the specifics for the regulated industries, I think 
that that's something the rulemaking is going to be very important 
in determining just what these specific procedures will be. 

As far as who you test, I would say that, again, going back to our 
standard, those who sire involved in safety and security related 
functions which impact in a direct and an immediate way on the 
protection of life and property; the public heedth and safety; nation- 
al security; those who have top secret cleetrances, for exfunple. 

That's how we characterize the employees. 

Senator Exon. Now, but I was askmg specifically. In other words 
you don't care to comment now whemer at the present time the 
use of random computers would be the best vehicle? 

Secretary Dole. No, at this point. All of that, in terms of our 
rulemaking, we'll be looking at—the procedures, and then we'll be 
following HHS, as far as their guidelines, which were just an- 
nounced yesterday. 

Senator ExoN. Madfim Secretary, a rather surprising develop- 
ment came out of the hearing last Tuesday. I asked the railroad 
executives that were testifying as to whether or not they did any 
inquiry at all with regard to an engineer's public driving record. I 
asked them whether or not if such information is public. 

It was quite obvious, and I think the record will show, that none 
of these railroad executives fully comprehended what I was asking 
them. They didn't know whether or not that information was avail- 
able to them. 

I have checked and found that it is available to them if they 
want it. However, they may have to pay for it. It is obvious to me, 
whether it's a pilot or a railroad ei^neer, that if I were going to 
hire new employees, one of the first things I think I would want to 
do is determine what kind of a record that individual had com- 
piled. For example, I would want to know whether or not that indi- 
vidual had ever been arrested under the DWI statutes of any state. 

EMdently that has not been done. I would suspect that sooner or 
later some sharp trial attorney, in brit^ng about some kind of a 
claim, is going to ask on the witness stand of a top railroad execu- 
tive, "before you hired this man that caused this accident, did you 
even bother to check what his driver's record was"? If the Einswer 
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comes back, "no, we didn't bother with it," I would think that Qk 
trial attorney would make a pretty good case. 

Ib there any reason that you can see why we shouldn't eaicourage 
the public transportation companies to do a better job cf investigat- 
ing individuals upon hiring them as well as an oagmDg imestiga- 
tion in order to detect problems which could show up on an individ- 
ual driving record. 

With respect to the people in charge of public conveysnces — wby 
hasn't that been done in the past? 

Secretary Dole. Well, 1 thmk that we should mcourage them to 
do that. And that's something in this rulemaking proceeding we 
could look at — the possibility of requiring a program of that sort 

Now, as far as the Federal Railroad Administration and the 
KAA, at this point we would not have access to the National Driver 
KMlMt«r. 

Hmntor KxoN. Who would not? 

Hmtrntiiry l)(>lje. The FRA or the FAA. But this is again legida- 
iiiftt wn'rft ifolnif to ask you for the right — Congress hak to provide 

W«>/w(y;r KxitN, Madam Secretary, you or the operating companies 
hnv*' th- r)uH. I think today, to write to the State (^ Ndtnvska and 

f4. thf At\vfr'n Mwnse record of Jim Exon. That's what I'm saying. 
in KfHUia UiUt nil of these involved things. I'm talking about the 
ii-nf HiHmmm ililriun that I think some of these people should be 
/t'llfii/ tutt'tib Ui0V t'lr**- und before they keep rehiring. 

fy-f-ttitHt-/ ttiiiM, I HKfiHt with you. 

i^hHhii Viuini 'I'linnk you. 

i%fft*im\t "'"'<■> I would Just make one comment. The National 
Unff-i hnuMui iilMiimbtjy will provide access to all &0 states, 
ffiiif-ii I HI) \iti vinv. Vfi'v iiwiful. That's still some ways down the 
int'i ItH H i»\nU\i l4ir|iiili-nl thing. 

i^ii\ Hlimii, •f/ii'nt t("lii|i Ui iiNK Congress for the right to have 
nuhm in ihfil ii4tiHrii)tir Uh>\. 

lif.HHh,i i!'.^i,n 'I'jiiirilt yitij My time is up, Mr. Chairman. 

'Hik f'ut'iHUAn '/'lidiik yiiu, Hwrntor. 

hh Hi». uniijM-i itt itntliMJiIti I'tiiiHtt, and the constitutional ques- 
tii,nH niini'ii Vutii |(imI||iiii In llmt you must have probable cause for 
»*»»■ iuiirniin»l hi iM Umliiit On \.\w contrary, that is what this hear- 
iim I" »hiiii 

Wn'iu (iMVlMW » looifiuwtioimi liuitrinK at this time, and I think 
ffi-'ih u'llnu t" 7u»l ((niliiihlti CHUNK Imfore we get through. And that 
w(ll hftVM (tiiun iUiImi lnil^-l^ 

tUhiitni I'luimUn 

ht'iintiii l'HKtMii,Kii Mtt'lttrii Hwirolary, let me ask you your views 
or mnni' of Hi«> jmmU of th- llollinKH bill. Granted, this is a bill that 
t^nitUii IlitlJiouit iitiil thtt HtiniiUt is submitting, so you can hardly 
i)|M>iib for It lint yoii'vn undornnd It. 

M*M-r«t,(irv lh»,K. 'I'lm rommpt., Thore may be a few minor things 
linf'u uikI iTinn* on whl(;h wii'm not in total agreement. 

HuiinUtr l'iiKHHt,XJ(. For iixitrnpiu, it Btates on page 2 that such r^- 
ulnMonH hIiiiII twIutiilHh Ji program which requires air carriers, con- 
iruvX ciirrlnrH, and foruign air carriers, to conduct preemployment, 
parlixlic, re(x:curring, random, and post-accident testing and so 
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forth, in testing such individuals upon a reasonable suspicion that 
they have used drugs. 

So this would not be pure random. It would only occur when 
there was — would you envisage to only occur when someone, when 
a supervisor saw the signs of alcohol or saw the signs of drugs? 

That is, the testing would not occur on a purely remdom basis. 
Let's say we were to stop a train and say — or before it took off, say, 
we're going to test everybody for alcohol and drugs, the five k^ 
crew members. There's no suspicion here, but we just want to do a 
test. 

Secretary Dole. As I read this, all of these test methods would be 
utilized, just £is in our rule. In other words, it includes pure 
random testing but, at the same time, in the case of those who are 
required to take a physical exam now, we would add the drug test 
to the physical exam as well. 

We would also do preemployment screening, so that before they 
come into a job they'd be tested, and after an accident, and on rea- 
sonable cause. 

In fact, with all employees, we would extend "reasonable cause" 
testing te our entire workforce. 

So I see these all working together as five different methods 
which complement each other. And the pure random testing is 
there, as I read it. 

Senator Piusslek. Well, let me be more specific. I'm trying to get 
a picture of how this would work. And I'm not putting you on the 
spot. I'm just trying to get what your recommendation would be as 
we retailor this l^islation. 

Now, as I understand it, a drug test would require a blood test; is 
that not correct? Or is there a test that can oe used for use of 
drugs other than a blood test? 

Secretery Dole. Urine tests. 

Senator Pressler. Urine tests, all right. Now, does that mean if 
a train were about to take off, it would be held up for a test? 

Secretery Dole. No. 

Senator Pressler. Or what would happen? Would that employee 
be taken off if he were suspected? It would only occur if there had 
been an accident? 

Secretery Dole. Well, there'd be five different ways. Let me de- 
scribe the rfindom test for a moment, just how we would do it with 
DOT employees, for example. 

All of those with safety and security-related positions would be 
involved. Those with top secret clearances, which would include 
myself. 

So let's say that one day I just get word that "You're to have a 
random test' . And within so many minutes, I go and have my test. 
And within five days, two things are done. 

First of all, if that test were positive, then there is a confirma- 
tion with gas chromatography mass spectrometry, which is virtual- 
ly, according to labor, 100 percent accurate. It really confirms re- 
sults. If there's an initial test that could have a false positive, 
that's what you need to make sure. 

We would not even see the results of the first test if it shows 
positive. We want the confirmation before we even hear about it. 
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There would also be another step, which would be for a medical 
officer to look at that positive test, with the confirmation, and de- 
termine whether there are any other alternatives that could have 
caused this to happen. 

So there are three steps. This is what teikes place with a certain 
number of your employees, on a daily or routine betsis. Your 
number comes up at some point. 

Then you have the post-accident testing. Then you also have 
preemployment. And finsilly, reasonable cause, if it appears that a 
person is on drugs, or there's evidence to make one suspicious, so- 
called reasonable cause, then once again the supervisor could re- 
quire a test. 

Senator Pressler. Now, this legislation calls for a prt^ram for 
rehabilitation. Again, explain just the practical steps that would 
occur. 

And what the l^islation says is one thing, but what would be 
your recommendations? Now the employee wouldn't be fired at 
that point if he was found to have used drugs, or if he was on the 
job with drugs or alcohol, he would not be Hred, he would be put 
into a prc^ram for rehabilitation which you would Ifu^ly design. 
Then he'd be able to go back to work, is that correct? 

Secretary Dole. Okay, the first thing would be, if a person is lit- 
erally caught using drugs on the job, they would be dismissed. 

Now, let's say that they test positive in a random test. Then 
what we do is offer rehabilitation counselling assistance to the em- 
ployee, moving them out of that security or safety related position, 
that sensitive position, while they're going through rehabilitation. 

If the employee says, "I don't want to do that, I don't want reha- 
bilitation," then they would be dismissed. 

If they go through rehabilitation, come back to work, back in 
their position, and they test positive a second time and it's con- 
firmed, then they would dismissed. 

But the whole idea here is the opportunity for rehabilitation— 
and I want to stress this, because first and foremost, we want to 
help the individueil employee. This is a terrible problem. And if an 
employee has a drug or an alcohol problem, we want him to step 
up and say so — they don't have to tell me or any supervisor. They 
can just go into the employee assistance program. 

But get help. Let us help, in terms of counselling, in terms of re- 
habilitation. We're working with 0PM right now to extend health 
carrier coveretge, insurance coverage, if there's a problem that's 
going to take long-term rehabilitation like a cocaine problem. 

We want to be sensitive to the needs of the employees, first and 
foremost. And we want to protect the safety of our system. 

That's the way I would anticipate it working. But I think that if 
a person is actually found using drugs on the job, that's a different 
case. 

Senator Pressler. My time is up. 

That does walk me through what your views of the specific steps 
are. Thank you very much. 

The Chairman. "Thank you. Senator Kasten. 

Senator Kasten. Mr. Chairman, thank you. I have no questions. 

The Chairman. Senator Rockefeller. 
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OPENING STATEMENT BY SENATOR ROCKEFELLER 

Senator Rockefeller. Mr. Chairman, I have a statement I want 
to make for the record. But I want to declfire my poeition on the 
issue in that I hajnwn to agree with the general thrust of these two 
bills, Secretary Dole. 

I think we must do all we can possibljr do about making air- 
planes and rail and other things mechanically safe. However, if 
we're avoiding this problem, which is obviously increasing in this 
country and which appears to be increasing within these indus- 
tries, it's not much use to talk about spending millions or billions 
on rail safety or inspections. It doesn't make a whole lot of sense. 

So I support it. I have concerns, find those I want to put to you. 
However I think they're natural concerns as we work out a pro- 
gram. And I hope that some form of this bill will pass. 

Mr. Chairman, thank you for convening this hearing and for in- 
troducing a bill that goes to the heart of a national problem — drug 
abuse by employees whose irresponsible behavior might threaten 
the lives of the travelling pubhc. 

The pubhc has the absolute right to be protected from the conse- 
quences of employee drug and alcohol abuse when they board a 
plane, train, or other form of conveyance. It's that simple. 

Unfortunately, too many incidents have demonstrated that 
public safety took second place to an employee's drug or alcohol 
habit. The recent Conrail-Amtrak accident and the positive drug 
tests of two Conrail employees tragically brought the problem 
home to fill of us. 

We don't really know whether this crash was, in fact, caused by 
the employees' use of mwijuana. But we are repelled by the idea 
that people emploj^ed in life-sensitive positions would perform their 
jobs in any sort of impairod condition. 

When we board public transportation, it's not like getting into 
our cars and assuming responsibility for ourselves and our families; 
we have relinquished control — and entrusted our lives — to someone 
else. And I, for one, would not willingly entrust my life, or the lives 
of my family, with someone who is drunk or stoned on drugs. 

Mr. Chairman, we spend a lot of time here in Congress worrying 
about vEuious air and rail safety problems. We have held countless 
air and rail safety hearings, during which we have examined the 
safety precautions of our air and rail systems. It's important that 
we do that. However, the facts show that human error is a signifi- 
cant cause of air and rail crashes. So even if an airplane or a rail- 
road is mechanically sound and clear for takeoff or departure, a 
drunken pilot or stoned air controller throws our precautions to 
the winds. 

Mr. Chairman, white I don't want to dismiss the concerns about 
privacy that drug testing naturally raises, I beUeve that the travel- 
ling pubUc's right to safety is our paramount concern. And the 
only way to ensure that railroad and aviation employees are drug- 
free, is to allow random drug testing. 

There is no reason, however, why we cannot protect our funda- 
mental civil liberties, as well as the travelling public. For exam{>le, 
I would like to see a right of appeal for employees who test positive 
for drug use. Also, I am quite concerned about the testing laborato- 
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ries with which the Department of Tranflportation contracts. We 
need to ensure that these are Iiigh quality labs and not fly-by-ni^t 
operations. I edso feel strongly mat the employer protect the confi- 
dentiality of the employees test results, and other medical infor- 
mation he might have about the employee's health. 
Mr. Chairman, there are clearly a lot of ways that we can im- 

?rove on the drug testing process. The process is not fool proof, 
our inclusion, in the bill, of a second confirming test is necessary 
and there are other safeguards we should include as well. However, 
most importantly, we must safeguard the lives of our public — and 
drug-free skies aKd rails are a good start. 

One of my concerns involves the question of confidentiality. It 
may have been brought up this morning. 

Secretary Dole. No, it hasn't been. 

Senator Rockefeller. People can be taking chemotherai^ treat- 
ment for cancer. Or they can be taking other treatments, insulin 
for diabetes, and that's going to show up. 

Now, that's not going to get them nred because they're taking 
drugs. But it's a fact that if employers discover that somebody has 
cancer and they did not know that — it could be used as an excuse 
to fire them, and that's wrong. There are a lot of people who have 
cancer who are taking chemotherapy who do their work well and 
who decide to keep it confidentieil. 'This decision to keep it confiden- 
tial should be respected. If not, it could adversely impact upon 
their employment situation. 

Secretary Dole. I agree. 

Senator Rockefeller. How will we protect against that? 

Secretary Dole. Well, I have the same concern you do that we 
make certain on the confidentiality aspect. And I think this is 
something that is going to take some careful work. I'm not sure we 
have all the answers yet. 

For example, with FOIA requests. And obviously, there are pro- 
tections with regard to requests of that sort that I would WEtnt to 
utilize to the fullest. 

But I would like to suggest that 1 work with you and this com- 
mittee to make sure that we are satisfied on this point. Because I 
couldn't agree more that there certainly are aspects of this that 
you want to protect. 

There will be a medical review officer, of course. And that obvi- 
ously is a matter subject to confidential physician-patient privilege. 

But I think we ought to look at fdl aspecte of it. 

Senator Rockefeller. There are, for exEimple, I think 40 states 
that regulate confidentiality with respect to this, but there are only 
about 12 of them which preclude third parties from getting various 
kinds of information, or genersil medical information. "That is a 
matter of concern to me. 

Another matter of concern to me is the business of test accuracy. 
This has become a huge business. It's come on very quickly. There 
are a lot of laboratories that eire not licensed. 

Driving home the other night from work, I listened to a report 
on National Public Radio. They talked about 73 tests that had been 
done by a undercover government group. It was discovered that 
there were 7 out the 73 tests that were accurate in this particular 
case. This was in the Washii^fton, D.C. area. 
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Other teste range from zero to 60 percent or even to 100 percent 
accuracy or inaccuracy readings. 

Now, I assume that the Dopartment of Transportation would use 
only those labs which have the highest proven licensed quality? 

Secretary Dole. That's right. HHS, again, has the lead on this. 
Their guidelines came out yesterday. And they indeed will provide, 
in terms of certification of these labs, the highest of quedity assur- 
ance programs, as well as particular requirements — technical re- 
quirements for individual lab personnel. 

We will follow the DOD process here until the HHS guidelines 
are in place. But indeed, that very definitely is going to be a factor. 
And we Eire going for the highest quedity Eissurance, as well as indi- 
vidufd standards. 

Senator Rockefelleb. There was a June 20th, 1986 report by a 
House civil service committee saying at that time your Department 
was considering allowing testing by those who were not licensed. 

I assume that's history. 

Secretary Dole. Yes, indeed. 

Senator Rockefelleb. If it were ever true, it will never be true 
again. 

Secretary Dole. That's right. 

Senator Rockefeller. All right. Another question, on the matter 
of cost. 

I Eun also troubled in terms of testing on a broad basis across the 
Federal Government. I'm troubled by constitutional issues. On the 
other hand, I'm very much troubled by matters of national security 
sensitivity, and the growing onslaught of drugs. 

With respect to costs, I think I read somewhere that it cost a bil- 
lion dollars to test a million Federal employees once. As we know, 
if you test employees once, it doesn't give you absolute proof. 
You've got to get into the second. 

Now, I don't want you to either argue or agree with those fig- 
ures. 

Secretary Dole. I can give you some examples of Coast Guard 
costs, if you would like to have them. 

Senator Rockefeller. I'd be glad to have those. I'd like to know 
what you think we're talking about in the way of cost in terms of 
what these bills contemplate? 

Secretary Dole. Well, now, I can't estimate in terms of these 
bills. I can say as far as the DOT testing program, which we antici- 
pate covers overall about 26,500 employees. 

We're looking at probably somewhat in excess of $3 million. 

Senator Rockefeller. So that's the first and second tests? 

Secretary Dole. That's right. 

Senator Rockefeller. So tliat would be the assumption of the 
finding on the first test, and then — 

Secretary Dole. And the confirmation, exactly. Plus the rehabili- 
tation counselling, having a system set up, which is already in 
place, by the way. 

Senator Rockefeller. Of $3 million? 

Secretary Dole. That's right. I'd say S3 to $5 million. 

Senator Rockefeller. That's a very reasonable figure. 

Secretary Dole. We anticipate absorbing that cost. 
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Now, when you're talking about rehabilitation, for example, for 
cocaine use, obviously that is a much more involved, much more 
expensive process, which we would not be able to provuJe. 

That is where we are working with 0PM to try to encourage in- 
surance carriers to provide further coverage. 

Senator Rockefeller. Am I approximately right. Secretary Dole, 
in thinking that the first less accurate test can be done for around 
$25 or BO and that the highly accurate one, which I'm told can be 
99 percent accurate, would cost about $100 or $150. 

Secretary Dole. Well, as far as Coast Guard and FAA, we would 
have a large number c^ tests, of course. So you would have a dis- 
count on that. But about $18 to $25, plus another $15 for handling 
charges, and items of that sort. 

And then, in addition to that, the cost for the rehabilitation and 
counselling. That has been the avereige. 

Senator Roceefelleb. Thank you. Madam Secretary. 

The Chairman. Thank you very much. Senator Ford? 

Senator Ford. I have no questions, Mr. Chairman. I understand 
that those questions that I would have asked have already been 
asked. And I will read the record. Thank you. 

The Chairman. Good. We have a chance for a second round. We 
don't get you very often. Madam Secretary. You're our most import 
tant witness. You've got experience, and you've got the responnbil- 
ity. 

Let me ask right out of the blue with respect to the right of pri- 
vacy. I can't imderstand it. 

We in the Congress all have rights of privacy which we give up 
when we come into public office. And we all have public responsi- 
bilities. 

Now, I'm really concerned, specifically and then genersilly. 

Speciflcally, we've got a public railroad engine going down a 
public railroad track operated by a public railroad engineer whose 
on the public payroll. Then orgtuiizol labor, representing the engi- 
neer pfud by public fund, begins to shout about rights of privacy. 

Isn t the union the entity that furnished this particular engi- 
neer? 

Secretary Dole. Yes. 

The Chairman. Well, if they had some public responsibility, 
maybe they wouldn't be shouting that. Does Conrail intend to sue 
the union for furnishing a drunk driver? And why not? 

We've got to fix some responsibility in ttus society. I think if I 
can only employ a union engineer, then there's got to be some re- 
sponsibUity within the union itself to make sure they furnish com- 
petent engineers. 

And amidst all the other talents including experience, good eye- 
sight, physicEil, muscular reflexes, of that they also be sober, and 
not have a track record of reckless driving. 

What is your comment? 

Secretary Dole. Well, let me say First of all that I have called on 
the unions, and I would Hke to do so once again today to work with 
me rather than in a confrontational status. Right now, literally as 
we speak, we're being sued over the FRA rule which gives us the 
authority to test after this recent tragic accident. 
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The Chairman. Did you counter sue them? Who's suing you, the 
union? 

Secretary Dole. Yes. Now, I am calling on the unions to work 
with me, because we are trying to help the union employees. 

The Chairman. That's like us calling on the Japanese, Madfim 
Secretary, to work with us on trade. 

You've got to specific in this life of ours. 

Secretary Dole. Well, we're trying to protect — we're trying to 
help the individual employee and we're trying to protect the travel- 
ling public. 

"ITie Chahiman. And don't you protect that travellii^ public 
when — you require those unions to oe responsible with respect to 
their membership. If you establish that responsibility, they 
wouldn't be running unchecked; they'd be worried. It would then 
be their responsibility. 

Don't you think there's a responsibility on behalf of the union to 
furnish a competent engineer and a sober one? 

Secretary Dole. Well, yes, I certainly do. And let me say that as 
far as accidents over the last three years, we find in no invest^- 
tion that there's a lack of skill. 

In other words, in the last three years, in all the investigations, 
no lack of skill has been causative. They're well trained, they're 
competent, in terms of their skills. 

The human error comes from other sources, as we're discussing 
today. 

The Chairman. Senator Danforth. 

Senator Danforth. Mr. Chairman, thank you. 

Madam Secretary, two questions relating to the scope of the 1^- 
islation. The bills that have been introduced include alcohol under 
the definition. 

In other words, these bills would relate to testing for both alcohol 
and drugs. 

Is that your view that the legislation should include alcohol as 
well as drugs? 

Secretary Dole. I would think so. I've not particularly focussed 
on it from that standpoint, but I see no reason why it shouldn't. 

Senator Danforth. And it would be testing for a .04 blood alco- 
hol content? 

Secretary Dole. Well, now— yes, yes. We have .04 in the rail area 
as well as m the aviation area. 

Senator Danforth. You might give some thought to it. I frankly 
hadn't focussed on it particularly. I mean, my attention had been 
on the drug problem in this l%islation. 

But the way it's drafted, it does include alcohol as well as drugs. 
And I think it deserves some attention. 

Second, the legislation relates to air transportation find rail 
transportation, but not to bus and truck. The reeison that trucks 
were excluded was just a practical question, how do you do it? 

Secretary Dole. Right. 

Senator Danforth. With the owner-operators on the road, 
there's no sort of central way of running the test. It would seem 
that that problem, if there is a problem with trucks, would not 
exist for buses. 

Would you agree with that? 
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Secretaiy Dole. I would think that's true. We are looking at both 
in terms of asking the questions on random testing in our ANPRM. 

And the feasibility question, as I have focussed on it, is primarily 
with regard to maritime, those on the seas; with r^ard to owner- 
operators, of which there fire about 300,000 owner^operators; and 
^neral aviation. 

And I think there is a feasibility problem in tiiose areas, which 
we have to work throu^. 

Senator Danforth. Would you, ftgain, give some thought as to 
the scope of the legislation with respect to various modes of trans- 
portation and feasioility? 

Secretary Dole. Very definitely. Of extending it beyond air and 
rail. 

Senator Danforth. It would seem to me that clearly it should in- 
clude intercity buses. But should it include these otiier modes of 
transportation? 

And how we should write the legislation? Maybe it's efficient for 
us just to authorize you to promulgate r^^jlations if they can be 
promulgated. 

Secretary Dole. Very good. I'd be happy to work with you on 
that. 

Senator Danforth. Thank you. 

Secretary Dole. I'd just mention one other thing. We do have an 
NPRM on commercial motor vehicles. We're drafting an NPRM for 
hazardous materials drivers. I think that's another specific area 
that needs some careful thought, carrying hazardous materials. 

Senator Danforth. I think what we should do, if we're going to 
do this, we should try to do it right. And if you could kind of go 
down a checklist 

Secretary Dole. Absolutely. 

Senator Danforth [continuing]. And make suggestions as to how 
the l^islation should be drafted. 

Secretary Doij:. Fine. 

Senator Danforth. Just one Fm£il question. A lot of people think 
that mandatory testing could be usea to pick on certain employees 
whom their employers don't like. 

Do you think that there's any reason for that concern? 

Secretary Dole. I don't anticipate that that would be a problem. 
And I think that can certainly be dealt with as we put t<^ether the 
pr^rtun tuid the way it would work. 

The specifics, and this is one of the areas I was concerned about, 
the questions that you asked me, it's hard for me to answer specifi- 
cally on the procedures today with regfu^ to the r^n^lated areas, 
because we'll work it all out in a rulemaking. 

But I would think that, yes, that can be handled. 

Senator Danforth. Thank you, Mr. ChEiirman. 

The Chairman. Thank you. Senator Breaux? 

Senator Breaux. I want to pass right now, if that's all right, Mr. 
Chairman? 

'The Chairman. Yes, surely. Senator Exon? Jim's gone, excuse 
me. Senator Pressler? 

Senator Pressler. I think all of my questions have been asked. 
But let me ask you. Madam Secretary, we've talked about drugs 
and alcohol a great deal. 
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There are other areas that have been mentioned, such as employ- 
ees whose eyesight might change, or muscular reaction and so 
forth. 

Are we doing enough to test and retest these people every year 
who are operating these airplanes, trains, and so forth? Aside from 
drugs and alcohol, should ttus legislation be expanded? 

Would you recommend expanding this legislation to tourer 
annual physicals and so forth than we now have? 

Secretary Dole. The commercial pilots are required every six 
months to have physicals, bo I think that is clearly covered already. 

S«iator Phbssler. And what about trcuns? 

Secretary Dole. I think those other areas could be covered in 
physical exams, without l^islation. 

I don't see a need to extend it. 

Senator Pressler. Now, Madam Secretary, what if an employee 
is found to have several speeding tickets in their private life, uiat 
is, driving their private automobUe, or traiffic violations? 

Are they required to report these on an annual basis? Or is that 
a completely separate matter? 

Let's say we had a train crash, euid it was discovered that the 
driver had had six speeding tickets in his private life in the last 
year. It's kind of hard to completely control what people do in their 
private life, but is there any check on that? 

I'm sure that the public would be outraged to read that someone 
was operating a train, even though he met fdl the requirements of 
operating the train, if he had tr^Bc violations in his own car. If it 
w£ts peut of a pattern, does that come forward? 

Secretary Dolb. Well, as far as, let's say, driving under the influ- 
ence, conviction for drivii^ under the influence, certainly that not 
only could call forth penalties, but also revocation or suspension of 
the license. 

Senator Pressler. Okay, what about a person who operates a 
train? If he were found driving under the iiJluence, his private car 
in his own time? What would be the process? 

Secretary Dole. First of all, we are seeking— we've just sent the 
legislation to you today — to get authority to assess penalties, sanc- 
tions, over rail employees directly. 

The Rail Safety Act does not give us that authority, only over 
employers, not employees. 

Senator Pressler. So you would like that authority? 

Secretfiry Dole. Yes. And to ensure that we're doing everything 
we can, for example, with regsird to tampering with safety devices 
on locomotives. We can't get directly at that now, because we don't 
have the authority to sanction employees. 

Senator Pressler. Okay, thank you. WeU, I strongly support 
such l^;islation, and I think the public does. And I hope ^e unions 
will change their position and support, because I think it's in 
everybod]r'B interest. 

Thank you very much. Madam Secretary. 

The Chairman. Senator Breaux? 

Senator Breaux. Thank you, Mr. Chairman, and I apologize for 
being late. 
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Let me thank the Secretary for her presentation. You're proceed- 
ing through the department on a rulemaking procedure with 
r^ard to drug testing. 

The Chairman of uie Committee and Senator Danforth have in- 
troduced legislation, and I don't know whether you commented on 
the Department's position on either the Danforth or the Chair- 
man's approach? 

Secretary Dole. We do support very definitely the legislation in 
both cases. I mentioned a few minor pointe where we see a need far 
some technical amendments. 

And I look forward to working with you on that, as well as work- 
ing with the Committee on the priva<^ issue, and whether or not 
the extent of the legislation should be broadened to trucking and 
bus areas. 

Senator Breaux. As we move down these parallel paths, do you 
see any problems, I mean with your rulemaking procedure? 

Secretary Dole. No, I do not. In fact, I think it's excellent that 
you've moving forward. Because you strengthen my hand; no ques- 
tion about it. The fact that you mandate that we do this will veiy 
definitely help us when we get that inevitable legzil chzdlenge. 

Senator Breaux. Some arguments that we'll have by some who 
will be subject to the test will be that they're already being tested 
Commercial airline pilots have to take a physical every six months, 
So they're idready teing covered by this. And they don't need l^is- 
lation. They don't need more testing. 

What's the response of the Secretary to that? 

Secretary Dole. 1 think that we have all been sensitized over the 
past several years to the fact that the problem of drugs is prevalent 
throughout our society. 

And there's certainly nothii^ to indicate that transportation em- 
ployees, either within the Department, or in our r^ulated indus- 
tries, are exempt from this problem. 

We have the highest trust in our hands, the highest kind of re- 
sponsibility in terms of ensuring that people safely reach their des* 
tmations. 

And I cannot imagine an area where the choice to use drugs 
could have a more disastrous effect than in the transportation 
system. 

We also have some specific examples which we discussed earlier. 

Senator Breaux. I thank the Secretary for her comments. My 
only comment is that we already test these individuals. They will 
come to the committee and say, we don't want to be subject to 
tests, because we're already tested. 

They have physical tests. They have simulator tests. They have 
competency teste. They have skill teste. 

I for one, think that part of that procedure should also include 
the ability to determine that that person, in addition to being phys- 
ically competent, is also mentally competent. 

And I think that we're moving in the right direction. I applaud 
the Chairman. 

Furthermore, it has to be random. If I know I've got to take a 
test in 12 months, I can get in pretty good shape for the test. But if 
I don't know when that test is goii^ to occur, I could not prepare 
in advance. I think it gives you a bettor indication. 
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Secretary Dole. That's the thing. If testing is going to be just at 
your annual physical or whatever, obviously, you can prepare for 
that. 

So random testing is ultimately the best way I think that we can 
ensure that we have a drug-free system. 

Senator Breaux. We're doing it for basketball players. I think 
we ou^ht to do it for airline pilots. It's much more important. 

Thank you, Mr. Chairman. 

The CHAiBBitAN. Senator Exon, do you have some comments? 

Senator EbcoN. Just a brief statement, Mr. Chairman, thank you 
very much. 

Madam Secretary, could you expand just a little bit on your 
opening remarks with r^ard to the possible additional testing of 
truck drivers and bus drivers? 

I took it from our earlier question and answer session that 
maybe you assumed that I felt that we should have another ex- 
panded bureaucraQ" with r^ard to having all truck drivers, bus 
drivers and all railroad engineers come under this new proposed 
law, thus, suggesting that they should be under the Fedend bu- 
reaucracy andr^ulation. 

I think that's not necessary, and I hope you would agree. I think 
we should keep the pilots as they are now, but the truck drivers 
are a whole other field that are basically under the jurisdiction of 
the states. 

Futhermore, I'm wondering if we couldn't have some kind of an 
arrangement where in the unions would do the checking and the 
companies would have responsibilities? However, I wonder if that 
couldn't maybe be administered under the existing state laws espe- 
cially with respect to truck and bus drivers. States are now ^e 
ones that issue the licenses. 

Secretary Dole. Well, I think as we move through the rulemak- 
ing, we can examine fdl aspects of this. 

"The concern that I have is the feasibility of anyone doing it when 
you have 300,000 independent owner-operators. How do you do it? I 
mean, what is the procedure by which you test people who are 
owner-operators, or say, general aviation pilots? 

It's a difficult area to figure out in terms of just how you would 
handle the testing. But I hope that we can work together to explore 
every possible way of finding an answer to this. 

Senator E^on. I think we can. And I want to compliment you for 
the call that you put out to both management and labor together. 

I think as someone else said a few moments ago, if we had a 
workable random testing pri^ram that would totally eliminate 
drug use and have a drug free transportation socie^ in the United 
States, you iuiow who would benefit most from that? 

In my view, it would be the union members themselves, because 
they are the ones who are the first to arrive at the scene of an acci- 
dent and the first ones to get killed. 

So it seems to me that rather than have to be confrontational, 
that this is a time when we all recognize there's a problem, and it's 
a time to work tf^ether. 

Secretary Dole. Join hands, exactly. 

Senator Exon. We should forget some of the old harassment 
that we always go through on these matters. 
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Jim Ezon has been a supporter of the unions all his life. They've 
always supported me, and I've always supported them. 

However, the union members had better understand in this case, 
they have not been as forthcomii^ as I think they should. 

If the union leadership is not forthcoming now, sooner or later 
the union membership is going to understand that what we're 
trying to do here is to provide a safer environment for the trave- 
ling public. I am sure tim is the real desire of management, labor 
and the government 

Let's work tt^ether. 

Secretary Dole. Absolutely. Amen. 

The Chairman. Senator Ford. 

Senator Ford. Thank you, Mr. Chairman. 

Just briefly, in listing to what appears to be of far-reaching 
effect, train wrecks, airline problems, maybe hazardous waste 
transportation, et cetera; I think there's overwhelming evidence 
this morning that cigarette smoking would be better for your 
health. I just wanted to lay that one out, Mr. Chairman. 

The Chairman. You're like Bossie the cow who gave a full pail, 
and now you've kicked it over. 

Go ahead. 

Senator Ford. Isn't it great to have a straight man on your com- 
mittee? 

Is there any higher or lower percentage of drug and alcohol 
abuse in the airlines or the railroad industry compared to the gen- 
ersl public? 

Secretary Dole. I don't have any information on that. 

Senator Ford. You wouldn't say that these two industries are 
less— is there any way that you might be able to find out whether 
that's true or not? 

Secretary Dole. No, we have very limited data. We don't know 
how conclusive it is. 

Let me just say that while we may not have widespread evidence 
of a significant problem in these areas, once again I come back to 
the statement that we're all sensitive to the fact that this is perva- 
sive throughout our society. 

And I think we clearly have the nexus here to move and to try to 
eliminate the problem that we know does exist within the transpor- 
tation industry. But I'd be glad to provide you with what we have.' 

Senator Ford. I wish you would. I've got a sense that there's 
probably a lower percentage. I'm not sure that I'm right on that; I 
hope I am. But I have a feeling that with airline pilots, for in- 
stfmce, with the capabilities they have to have, and the six months 
exam, it's awfully hard to get something out of your system in 
weeks. 

So I have a feeling that it m^ht be a little less. 

One other item that m^ht become ai^umentative, as well as 
very expensive, and Senator Rockefeller alluded to that a few mo- 
ments ago. This concerns the terminology of "falae positive". This 
also concerns an individuals character possibly being damaged. 
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As I understand it, the lirst initial test may be anywhere from 
$15 to $25. Then if something positive is found, or if false positive 
is determined, then the comprehensive test which follows will be 
more costly. 

Who pays for these tests? 

Secretary Dole. First of all, let me talk about the Department's 
testing program. The cast will be absorbed fay the government. And 
our figures show, for both tests, $18 to $25, but that's with a 
volume discount in FAA and Coast Guard toting. 

Senator Ford. Your proposal means that the government will 
pay for all random testing? 

Secretary Dole. Within the government for DOT employees? 

Senator Ford. Oh, just with the employees, I understand that. 
But we're getting ready to mandate a lot of things outside of gov- 
ernment. 

Secretary Dole. Right. That will have to be worked out as we 
move through the rulemaking process. That's not clear yet, but I 
assume that that will probably — well, let's leave that question for 
now. 

We're just at the point of starting on the rulemakings. 

Senator Ford. I ^n't want to walk ofT from that, Madam Secre- 
tary. Because it could be one of the most controversial parte. How 
much will it cost? Will you increase the union dues for a union 
member to have to pay for his own test? Will you be imposii^ this 
on industry? 

Secretary Dole. Well, I would assume that it would be the indus- 
try. But we've just not worked through the details, because we do 
have rulemakings that will look at all aspects of this. 

And we'll be asking people to comment, labor, the companies, et 
cetera. 

Senator Ford. Well, I notice here two or three years iwo, we 
were pushed awfully hard for polygraph tests for new employees. 

I think a recent study that no one I think has challenged says 
that it's not effective. 'Therefore, they've decided not to use any- 
more of those tests, unless you absolutely want to or the industry 
wants to. It hasn't been effective. 

I wouldn't want to get into this especially if after two or three 
years and a lot of expense as well as mental at^uish, that we find 
out it isn't effective. 

So, I would be very hopeful that we move very cautiously before 
we make a determination that this is the move to take. 

Thank you very much, Mr. Chairman. 

The Chairhan. Senator Breaux. 

Senator Breaux. Thank you, Mr. Chairman. I just have one very 
brief question, and apologize if someone else had covered it already. 

I tmnk we're going to hear a lot of people who object to this, 
saying, the old adage, if it ain't broke, don't fix it. 

I think they're going to come and say, that, we're policing our- 
Belves. We have our own internal programs, and you don't need b^ 
government to come in and do what we're already takii^ care of 

Is there evidence from the Department's standpoint that justifies 
a need for rulemaking to require mandatory random testing or for 
legislation, as the Chairman and Senator Danforth has promoted? 
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Is there evidence that it's needed? Is there a record that's there 
that says, it has to be done legislatively or through the rulemaking 
process? It's not being adequately done now? 

Secretary Dole. Well, I have mentioned instances where we've 
seen dramatic decreases — Coast Guard has data that shows that 
usage dropped from 10 percent to 3 percent. 

Navy has evidence that in one year under random testing usage 
dropped from 10 to 5 percent. 

We have evidence that between 1981 and 1986, with commercial 
marine compsmies, there were 134 cases of drug abuse. The rail- 
road rule — we just had a hearing on that — we've had 11 months 
with our alcohol and drug rule for railroads, and it indicates that 
with 759 people who were tested after accident this last year, that 
there was 3,8 percent drug usage; 5.0 percent overall, including the 
alcohol aspects as well. 

Senator Breaux. Any information on the edrline industry? 

Secretary Dole. Airlines — do you want to respond? 

Mr. ScocozzA. Senator, the industry provided information to us 
in the context of developing Em ANPIUlA for the aviation industry. I 
don't have the exact numbers, but I do know they were relatively 
low. Somewhere in the vicinity of the numbers the Secretary is 
talking about. { 

Senator Breaux. Would that not indicate their ai^ument, that it 
ain't broke, don't Qk it, applies? 

Secretary Dole. No. 

Mr. ScocozzA. Well, if it exists, it's a problem, Senator, no 
matter how sma^ it is. 

Secretary DoiJ;. It certainly is. 

Senator Bbeaux. Thank you, Mr. Chairman. 

The Chairman. Very good. Madam Secretary, we appreciate you 
and your associates this morning. 

Secretary Dole. Look forward to workii^ with you. 

The Chairman. Thank you, ma'am. 

We'll now move to the next panel. 

Senator Danforth. Mr. Chairman, while the panel is coming for- 
ward, could I read into the record two paragraphs from a newspa- 
per article. 

The Chairman. I wish you would hold up so we can hear it. 

[Pause.] 

The Chairman. Let's have order, please. Senator Danforth has a 
section that should be included in tiie record. 

Senator Danforth. 

Senator Danforth. Thank you very much. I would just like to 
have an article in the February 19, 1987 edition of the Washington 
R)8t, be included in the record. 

The Chairman. I thank you. and it will be included. 

[The article follows:] 
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Railkoad Dkuo Tbis Callcd DrncuuNT 



Bgnificafit acddenls ibowed tracea oT Ule^ drugs or altxdiol in their blood or urine. 

Since latt FMmiaiy, 7S9 railraad emplosrea have stibmittod to tests for drugs and 
■Ictdiol after being invtrired in accidents, according to the FRA. The data shows that 
29, or 3.8 percent, tested positive for mor^uana, cocaine, or methamphetamines. 
Nine persons, or 1.2 percent, showed traces M alca^tol in their bodies. 

Railroed Administrator John Rile]' said the results show "without question" that 
the testing program is having a deterrent effect In past years, autopsies have re- 
vealed the presence of drugs or alcohol in as many as 16 percent of the train crew 
nwoabers kOled in railroed acddenta. 

Ril^, who ^qteared here yesterday at an informal hearing on drug and alcohol 
abuse on railroiids, said the prevalence of drugs and alcohol ronmins unacceptahly 
ioA in an industty with so much pot«itial for cotastnnihe. 

It certainly is less than many petqile thought would be found in the railroad in- 
dustry," be sud. "But we still have quite a long way to go." 

lite issue of drug testing for transportation workers has gained new urgency since 
the collision Jan. 4 of a Conrai] train and an Amtrak paasenger train near Balti- 
more. Teats showed that the blood t4 both the engineer and hrakeman of the Con- 
rail train cmtained traces of maryuana. 

FRA safety rules require drug and alcohol teste of all train operators after any 
acodent that causes a fatality, an injury, an evacuation due to the release of haz- 
ardous materials, or more than $500,000 in property damage. The agency also re- 
quires drug tests for all Job appUcante in the railroad induatiy, and authorizes su- 
p^^isors to test employes if the^ have "reasonable cause" to suroect drug use. 

Yesterda:r's hearing was held to solicit commente from railroad officials and labor 
rmreaentativea on wavs the rule could be improved. 

»DCe the FRA's rule went into effect last February, drug and alcohol teste have 
been administered to railroad emplcqres involved in 175 accidents. Maruuana by- 
products appeared in 27 teste, while cocaine byproducte showed up in 11. Several 
pecwle tested positive for both substances. 

HarUuana is known to linger in the urine for weeks after use, and officials ac- 
knowledge that drug testing may be an inexact science. The FRA said that a posi- 
tive test result does not necessarily mean that an individual was impaired or caused 



I^st July, for example, a coal train struck the rear of another train near Omaha, 
bi l lin g a brakeman in a caboose and injuring several other railroad workers. Ac- 
cording to the FRA data released yeeteroay, a train dispatcher involved in the acci- 
dent tested positive for marijuana. 

But the dispatcber's actions had nothi 
Union Pacific spokesman said yesterday 
sospended after the accident, but that be has returned to duty after completing a 
drug rehabilitation program. 

Railroad investigators have not issued formal conclusions for any of the accidents. 

Riley said yesterday that, in some cases, as much as eight hours had elapsed be- 
tween the accident and the time urine and blood samiues were collected. Under 
those circumstances, it is nearly impoasible for investigators to determine whether a 
train operator was impaired at the time oiF the accident, he said. 

Riley also said lab resuite indicate that some employes have tampered with urine 
sam^es by diluting them with water. He suggested that better supervision could 
eliminate that problem. 

Railroad executives testified that they support the drug-testing program, but that 
accurate and prompt testing after accidents is sometimes difficult. 

Bill Johnston, a vice president of the Association of American Railroads, said that 
many acddents take place in remote areas, where qualified laboratory personnel 
often are houre away. 

Larry Mann, an attorney fbr an association of rail labor unions, said be was con- 
cerned about the accuracy of drug tests. He said be could support some form of 
random testing if it included both management and union members. 

The Chairman. We welcome this distinguished panel. We have 
Mr. James Landry, the Vice President of the Air Transport Asso- 
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ciation; Mr. Dempsey of the Association of American Railroads; Ms. 
Lana Batts of the Ajnerican Trucking Associations; and Mr. Doug- 
las Turner of the American Bus Association. 

Lady and gentlemen, your statements are extensive, and they 
are appreciated. I am going to include these statements in the 
record in their entirety. In the interest of time so we can hear 
more informally the emphasis that you would place on your points 
to be made before the committee this morning, I would ask that 
you please summarize them. 

Mr. Landry, we will call on you first. 

STATEMENTS OF JAMES E. LANDRY, SENIOR VICE PRESIDENT 
AND GENERAL COUNSEL, AIR TRANSPORT ASSOCIATION; LANA 
BATTS, VICE PRESIDENT OF POLICY, AMERICAN TRUCKING AS- 
SOCIATIONS; DOUGLAS TURNER, CHAIRMAN, SAFETY COMMH- 
TEE, AMERICAN BUS ASSOCIATION; AND WILLIAM H. DEMP- 
SEY, PRESIDENT AND CHIEF EXECUTIVE OFFICER, ASSOCIA- 
TION OF AMERICAN RAILROADS 

Mr. Landry. Thank you, Mr. Chairman. My name is James E. 
Landry, and I am Senior Vice President and General Counsel of 
the Air Transport Association of America. Our orgemization repre- 
sents U.S. scheduled airlines, both passenger and cargo carriers. 
We hope that our testimony here tod!ay will lead this committee to 
support a Federal air regulation which gives airline employers the 
tools they need to enforce company safety rules and which at the 
same time adequately protects the interests of employees in their 
privacy and in their jobs. We firmly believe that such a regulation 
can be promu^ated by the FAA. 

In our prepared statement, we have described the intense carrier 
interest at the highest executive level in steps to promote a drug- 
free work force. Attached to that statement is an outline of a draA 
regulation which we put together in the interest of enhancing avia- 
tion safety. 

The ATA proposal would require each Part 121 and Part 135 air 
carrier to develop a comprehensive written pn^am designed to 
promote a drug/alcohol-free work force. Covered employees would 
mclude certificated and noncertificated crew members, mechanics 
and any other employee whose duties affect or could affect the 
safety of an aircrtift, peissengers or employees. 

Carrier prc^ams would be required to incorporate certain man- 
datory elements. These elements are pre-employment screening, 
post-accident and poet-safety incident testing of employees, testing 
of employees on a reasonable suspicion basis where such suspicion 
can be particularized and reasonably articulated, and one opportu- 
nity for rehabilitation for employees who voluntarily admit to a 
dn^ or alcohol problem and who are not already in a job jeopardy 
status. Employees whose drug or alcohol use is discovered by test- 
ing, and employees who have violated other compEmy rules and 
who are in a job jeopardy status, would not be entitled to volunteer 
for a rehabilitation program. 

Air carriers would file their programs with the FAA, which 
would have the responsbility of insuring that each program con- 
tains these minimum requirements. If the FAA does not disapprove 
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a submitted proernim, that program would be deemed to be accept- 
ed. 

A very important aspect of our proposal is that any conflictiiig 
State or local law would be preempted. We iirmly believe that 
there must be a single national regulation with respect to the con- 
trol of drugs and alcohol in aviation. Currently there are at least 
17 states that are considering l^islation on this topic. Airlines 
cannot even attempt to deal with employee drug and ^cohol use if 
they must satisfy varying requirements impraed by juridictions 
which have differing views on the rights of employers to test their 
employees. Fedn^ preemption is absolutely required. 

The ATA proposal does not address the question of random test- 
ing or the frequency of testing. At the time our proposal was devel- 
oped, it was thought that random testing was eui issue which 
should be left up to the individual discretion of each carriei^ how- 
ever, in light of Secretai? Dole's recent announcement concerning 
random dnig testing, we have had to reevaluate our position. 

With the exception of perhaps one or two carriers, our members 
suppfirt the use of random drug testing. Many of our carriers be- 
lieve that a random testing program properly constructed and ap- 
plied is the most effective deterrent to illicit drug use and the most 
effective means of motivating employees with problems to seek the 
help they need. This is especially true if discovery by testing may 
lead to immediate discharge. 

On the question of whether random drug testing should be man- 
dated by r^ulation or statute or whether random drug testing 
should be expressly permitted by r^iilation or statute, however, 
our members are divided. There are advantages and disadvantages 
to each position, and our member carriers at this point in time do 
not agree as to which would be the best way to proceed. Some car- 
riers strongly feel that, absent a governmental mandate for 
random testing, its inclusion as an option for individual carriers 
will be illusory at best. 
Mr. Chairman, I do have about one more minute. 
The Chaibman. Go right ahead. 

Mr. Landrt. In other words, it simply will not be implemented if 
it is not Federally ordered. Others feel a Federal mandate would 
entail interminable court chedlenges. Still others feel it is an area 
best left to the individual employing eurline, not only to reduce liti- 
gation but also to meiximize the knowledgeable employer's flexibil- 
ity in dealing with its individual work force. 

Our proposal also does not address the issue of sanctions for rule 
violations. Generally speaking, our members would prefer to see 
stiffer rather than weaker sanctions imposed for violating company 
drug and alcohol rules. Carriers must have the ability to dischai^ 
employees who disr^ard safety rules and whose continued employ- 
ment in the mind of the carriers would jeopardize safety. 

Our members believe, however, that the imposition of sanctions 
is a matter which is best left to the complete discretion of each car- 
rier, because we are dealing with people, not equipment. In the 
total universe of human problems and relations, sanctions can be 
imposed only on a case-by-case basis within the framework of es* 
tablished company pohcy. 
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ATA believes that its approach to the issue of controlling drug 
and Eilcohol use in commercial aviation merits FAA's adoption by 
final rule for many reasons which we more fully explore in our 
pr^pEtred statement. 

We respectfully urge this committee, Mr. Chairman, to support 
the Etdoption of a r^ulation b^ the FAA encompassii^ the mini- 
mum requirements contained in the ATA draft proposial which I 
have described. 

Thank you, Mr. Chairman. 

[The statement follows:] 



Good morning. My name ia James E. Landty. I am senior vice president and gen- 
eral counsel of the Air Transport Association of America. Our organization repre- 
sents U.S. scheduled airlines, both passenger and cargo carriers, ATA members ac- 
count for afiprosiinately 90 percent of the revenue passen^r milen flown by the 
U.S. airline industry, end the same percentage of cargo service. In 1986, U.S. sched- 
uled airlines employed more than 412,000 people. 

ATA appreciates the opportunity to participate in this committee's examination 
of the impact of alcohol and drug use on airline and rail transportation. It is gratify- 
ing to see this committee continue its efforts to deal with this vitally important, 
albeit difficult and complex, issue. We hope that our testimony here today will lead 
this committee to support a Federal air regulation which gives airline employers 
the tools they need bi enforce company safety rules, and which at the same time 
adequately protects the interests of employees in their privacy and in their jobs. We 
firmly believe that such a regulation can be promulgated by the FAA. 

As I teatified before this committee last year, our member airlines have been con- 
cerned for some time about the spreading drug problem in our society. Nearly a 
year and a half ago, our membere— at the highest executive level— began discussing 
this problem as it affects conunercial aviation and what could be done to achieve a 
drug-free work force. Thom discussions led to meetings with the Adminietrator of 
the Federal Railroad Administration and his senior staff about the FRA's drug and 
alcohol rules: with Peter Bensinger, former head of the Drug Enforcement Adminis- 
tration and now a consultant in this field: and with many oUier sources firom differ- 
ent industries — all with a view toward develtming a comprehensive regulatory pro- 
posal designed to promote a drvg-fne work force in commercial aviation. By last 
spring, we had put together the outline of a draft regulation which we believe will 
enhance aviation safety. A copy (^ that draft proposal is attached to our prepared 
statement as exhibit 1. 

Once we had developed an outline, we felt that it was important to discuss this 
matter with union representatives. We spent several hours ifiscuaaing our proposal 
with the Air Line Pilots Association (ALFA), and we also briefed the Association of 
Flight Attendants and the Int«niationat Aasociation of Machinists and Areoepace 
Engineera. 

Much to ALPA's credit, and very much due to the efforts of Captain Stone and 
Dr. Mastetfl, ALPA undertook its own study of this problem and of possible solu- 

We believe that our regulatory proposal fairly balances: (1) the public demand fbr 
- ■* 1—1—1 r ^-•■--in work fr ' — ' '"- ' -'-" ' '- 



a drug-alcohol free aviation work force aftainst the concerns of airline employees fa. 
be free from excessive, embarassing invasions of privacy, and (2) tiie concerns of air 
carriers that this matter be addressed in a castr«frective manner without unneces- 
sary governmental intrusion and regulation. 

"nie ATA propoeol would require eadi part 121 and part 135 air carrier to develop 
a com^hensive written program designed to promote a drug/alcohol free work 

force. Coverod emplirjrees would include certificated and nim-certificated crewnc 

r could affect the 

. . . ndatory elements. 
) post-accident and poet- 
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ardy ttatuB. Ehnployees whose drug or alcftol uae is discovered by testing, and em- 
ployees wbo have violated other company rules and who are in a job jeopardy 
status, would not be Mititled to volunteer for a rehabilitation program. I will discuss 
the question of eligibility for rehabilitation in more detail in a moment. 

Air carriers would file their programs with the FAA. The FAA would have the 
responsibility of ensuring that each program contains these minimum requirements. 
If the FAA does not disapprove a submitted program, that program would be 
deemed to be accepted. 

A very important aspect of our propoeal is that any conflicting state or local law 
would be preempted. We firmhr believe that there must be a single, national regula- 
tion with respect to the control of drugs and alcohol. Currently, there are at least IT 
States that are considering legislation on this topic. Airlines cannot even attempt to 
deal with employee drug and alcohol use if they must satisfy varying requirements 
imposed by jurisdictions which have differing views on the rights <rf' employers to 
test their employees. Federal preemption is absolutely required. 

The ATA prtqiosal does not addraes the question of random testing, or the fre- 
quency of testing. At the time our proposal was developed, it was thou^t that 
random testing was an issue which should be left up to the individual discretion of 
each carrier. However, in light of Secretary Dole's recent announcement concerning 
random drug testing, we have had to re-evaluate our position. 

With the exception of perhaps one or two carriers, our members support the us of 
random drug teeting. Many of our carriers believe that a random testing program, 
property constructed and applied, is the most effective deterrent to illicit drug use 
and the most effective means of motivating employees with problems to seek the 
help they need. This is especially true if discovery by testing may lead to immediate 
dischaige. 

However, on the question of whether random drug testing should be mandated by 
ragulation (or statute), or whether random drag testing should be expressly permit- 
ted by regulation (or statute), our membors are divid^. There are advanta^ and 
diaadvantagee to each poeition, and our member carriers, at this point in time, do 
not agree as to which would be the best way to proceed. Some carriers strongly feel 
diat, absent a governmental mandate for random testing, its inclusitHi as an option 
tor individual carriers will be illusory at best. In other words, it simply will not be 
implemented if it is not federally ordered. Others feel a Federal mandate would 
ontail interminable court challenges; etiU others feel it is an area best left to the 
individual emplt^ing airline, not only to reduce litigation but also to msximize the 
knowledgeable nnployer's flexibility in dealing with ita individual work force. 

Our proposal does not address the issue of sanctions for rule violations. Generally 
speaking, our memben would nref^r to see stiffer, rather than weaker, sanctions 
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ment, in the minds of the carriers, would jeopardize safety. However, our members 
believe that the imposition of sanctions is a matter which is beet left to the com- 
plete discretion of each carrier. Because we are dealing with people, not equipment, 
and the total umvene of human problems and relations, sanctions can be impoesd 
only on a case by case basis within the framework of established company polu^. 
ATA believes that its approach to the issue of controlling drug and alcohol use m 
commercial aviation merits FAA's adoption by final rule for many reasons. First, it 

3juireg carriers to use the most effective testing methods which have consistently 
thstood legal challenge. Thus far, courts have upheld federally required post-acci- 
dent testing and reasonable suspicion testing. As I said earlier, we have not yet 
reached a consensus on the more controversial question of whether random testing 
should be mandated. 

Second, this approach allows for differences among air corners. This is not an 
iasue which can be treated tike a typical operating or maintenance safety regulation 
where uniformity is the only way to ensure compliance with safety requirements. 
Because of the many differences l>etween carriers, such as size, location, internal 
management structure, labor relations, and lustoricat company policies and philoeo- 
pliies, an extensive regulation with uniform detailed requirements would simply be 
inappropriate. Tlie approach contained in tlie draft reguLation, that of allowing each 
air earner to construct its own program with certain minimal mandatory elements, 
wilt allow carriers with completely different drcumstances to address this problem 
in a manner consistent with those circumstances, yet uniformly enhance aviation 
•afe^. 

Mister Chairman, your bill, S. 362, would impose a periodic recurring testing pro- 
gram for both drugs and alcoliol, requiring covered employees to be tested at least 
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twice a year. When we developed o 
bility but reiected it for several reaa 
First, we believe that such a coadition of employment would have a dramatic and 



adverse impact upon the work environment and airline labor relations. Such a situ- 
ation would be unhealthy for both the covered employees and the airlines. 

Second, it would create a tremendous adminiatrative burden on the airlines to 
keep track of the testing status of covered employees, certify to the FAA that all 
covered employees have been tested, and to maintain the necessary records for an 
indeterminate number of years. 

Third, since today's popular drug — cocaine — stavs in a person's system only for a 
few houra to a couple of days, the test can eaaUy be circumvented. Abetinence trmn 
cocaine for a few days, or from marijuana for a few weeks, would allow a user to 
escape discovery easily. 

Finally, given the lack of effectiveness of periodic recurring testing and its poten- 
tial for disrupting the work environment, the cost to the airlines of maintjiniiig 
such a program would be prohibitive. At a large carrier where perhaps 30,000 em- 
ployees would be covered, anywhere from $1.2 million to $1.6 million annually 
would be spent on periodic testing alone. In light of the ease of circumvention, we 
do not believe that the reeulta of such testing warrant this kind of expenditure. 

S. 362 also would require airport security screening contractors to test their em- 

Elo3ree8, The airlines have no objection to this requirement, so long as the airlines 
Bve no responsibility to ensure compliance by the contractors or to bear any of 
their costs. 



issued a special medical certificate by the FAA which permitted him to fly if mom- 
tored by both the airline and ALPA. On this basis, the individual sought, and ob- 
tained, an arbitration award which granted him reinstatement. The arbitratitm 
board found that the individual's prior work history, alcoholism and rehabilitatitm 
justified a reduction of the discharge penalty. 

On the airline's complaint. The U.S. district court vacated the arbitration award. 
The court held that the arbitrator tacked jurisdiction over a discharge baaed on a 
violation of a safety rule (the 24 hour rule), and that public policy required reversal 
because the airline is atatutorily obligated to perform its services with the highest 
possible degree of safety. 

The U.S. court of appeals reversed the district court, fmding that a discharge for 
violation of a company safety role is subject to arbitration, and that the FAA — by 
issuing a conditional certificate to the pilot — had determined that public polity 
(safety) would not suffer by allowing the pilot to fly. The airline will soon be filiiig a 
petition for a writ of certiorari to the U.S^ Supreme Court. 

The point of describing this case to you is to illustrate that a fundamental conilict 
can arise between safety and rehabilitation: public pohcy — as reflected in the statu- 
tory reauirement that airlines operate wiUi the highest possible d^ree of safe^ — 
would dictate that few rehabilitated employees be entrusted with the lives of the 
flying pubUc, while the goal of rehabilitation is to return employees to their prior 
positions as productive members of society. We believe that when the interests of 

Cublic safety conflict with the interests of individual employees, public policy abeo- 
itel^ requires that the concern for safety prevail. 

This case illustrates the danger of considering rehabilitation as carte blanelu fbr 
any employee who has violated a company safety rule to resume prior duties. The 
promotion of safety requires that carries have the ability to enforce their rules so 
that standards remain as high as possible. Yet decisions like this one undercut, and 
even prevent, a carrier from operating with what it jud^ to be the highest degree 
of safety, thereby creating a serious problem for the airlmes. 



become drug or alcohol dependent— or simply users— to seek the help they nead 
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bafbre they crcas the line that can ruin their careen. For an employee with a sub- 
itaiu» tbme problem, then ia no incentive to eeek help unless he/she knows that 
continued nibstance abuM can end wilt result in the loea of hia/her job. Tiaa dtua- 
tkn — BO aptly iUuatrated by the case I've just talked about — muet be reversed. 

What sboiud that standard be? ATA beUevee that the critical factor to focus on is 
the Judginent of ibe employee. If an employee seeks help before violating a company 
san^ rule or before bcong identified by means of a company-required drug or alco- 
hd test, then tiiat employee;— even though possibly suffering from a serious dis- 
ease— has shown the type of judgment which should be rewarded by the continued 
confidrace of the carrier. Only in these cases should rdiahilitation be offered. On 
the other hand, if an employee has become so blinded by his dependency that he is 
willing to violate a safety rule or an FAA regulation and place the lives of the 
public at risk, then he has crossed the line beyond which his judgment cannot be 
trusted. In those cases, rehabilitation should not be available as a means of return- 
ing to work. This we believe, is a standard which will promote both safety and reha- 



Hiatar Chairman, the airline industry respectfully urges this committee to sup- 
port the adoption of a roKulatiDn by the FAA which encompasses the minimum re- 
quirements contained in &e ATA ifraft proposal. Thank you for this timely opfKirtu- 
ni^ to present these views on a matter of critical importance to all of us. I will be 
pleased to answer any questions you may have. 

[The foUowii^ information was subsequently received for the 
record:] 

Air Transport Assooation or Ambrica, 

Washington, DC, March S3. 1987. 
Hon. EIrmrbt F. Houjngs, 

Chcurman, Committee on Commerce, Science, and Tranaportation, 
Riumll Senate Office Bldg.. Wanhington. DC. 

Dkar Sbnatox Hollings: The following is our response to the questions raised by 
Senator Rockefeller, attached to your letter of March 12, 1987. 

Question.' 1. I would like to know whether your positions (on random testing] are 
arrived at by your asseeement of how effective such a program would be — both as a 
deterrent and as a method of catohing actual drug and alcohol abusers, or by the 
rdative ability of your industry to handle the financial burden of the drug testing 
program and rriiabilitation program? 

Oar position on random drug tasting is that it is an effective deterrent — perhaps 
the moat rifective detarrent^against arag use and alcohol abuse among employees. 
Although drug users will be identified, that is secondary in importance. We do not 
briieve that the focus of drug teating in the private sector should be on "catohing" 
drug users and alcohol abusers. Private sector employers should not be viewed as 
law enforcement officials. Rather, our task, as employers in the transportation in- 
dustry, is to protect the safety of public travellers by making it as uninviting as 
poeaible for our employees to engage in unlawful drug or alcohol use. We beUeve 
random testing is a very effective tool for accomplishing this purpose. 

All of this IB not to say, however, that the airlines are not concerned about the 
ooBt of teating programs. Industry-wide, the ost of testing programs will run into the 
milti nna of dJoUars on an annual basis, and our members are very sensitive to the 
potential for testing programs to become an unwarranted financial burden. Until 
our national drug problem abates, however, the risk of unlawful drug and alcohol 
UBe among airline employees with operational responsibilities makes drug testing 
prwrams a necessity. 

Question I. For each of you. could you provide the committee now, or in writing, 
with information on the eatimated costs of drugs and alcohol testing programs on 
year reapective businesses? 

Teating costs will vary greatly, depending on the number of employees an airline 
will test One carrier reported that it currently pays £20 per test for initial testa, 
sod 160-165 for confirmatory tests. Another carrier reported that it spends $10 to 
920 per employee per test, including conflrmatoiy teste. In 1986, airline industry 
onpHvment was in ezcees of 416.000 people. If only ten percent of thoee employees 
are tested on an annual basis at an average cost of $60.00 per person, then the 
BH PiihI cost would be nearly 2.5 million dollars for testing alone. Added to this 
Qgure would be the cost to airlines of operating their Employee Assistance Pro- 
grama, which include rehabihtation services. Estimates to operate theee programs 
mdustry-^wide range &om 6 to 10 miUion dollars per year. 
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ing labor relationships and esperieace with grievance procedures, etc.? To what 
extent do you think your employees would agree to more frequeot or random tott- 
ing if there is a policy of rehtuDllitatioD fostered rather than diamiaaal? 

Our member carriers' positions have been affected to the extent that, with few 
exceptions, labor organizations have opposed the implementation of an; manage- 
ment>initiated polii? authoriziiig drug or alcohol teetmg. For example, one carrier's 
unions recently aMwnpted to block — unsuccessfully — that carrier's implementation of 
its new drug testing policy, even though it does not include random testing. 

With respect to fbstering" a polity of rehabilitaticHi, as opposed to dismissal, we 
wish to make perfectly dear our position. The nation's scheduled airlines believe 
that rehabilitation must be held out as a privilege awarded only to those who volun- 
tarily seek help before being caught violating company aafetf rules or contrcdling 
r^ulBtions. If the airlines do not have the authority to discipline (up to and incluf 
ing discharge) employees who test positive for unlawful drug or alcohol uae, them 
there will be no incentive for employees with problems to seek the help the; need_ 
Employees must know that if tb^ seek help, they can get it. But if they have not^ 
come forward voluntarily, and they are identified, th^ could lose their yAm. 

1 trust that I have fully answered Senator Rockefeller's questions. If I can be oM 
further assistance, please do not hesitate to call upon me. 
Sincerely, 

Jambs E. Landrv, 
Senior Vice Preaident and 

General CouiueL 

The Chairman. Thank you, Mr. Landiy. 

Ms. Batts. 

Ms. Batts. Mr. Chairman, it ia a pleasure to be here today. I rep- 
resent the American Trucking Associations, and we welcome the 
opportunity to diflCUBS this very important issue. 

In the trucking industry, which is made up of 214,000 companiee 
and employs millions of drivers, it is inevitable that a small per- 
centage of drivers abuse alcohol and dri^. Summarizing ftt>m my 
statement, I would like to outline some of the actions ATA believes 
are necessary to detect those users and to get them off the road, 
now. 

First, we believe that there must be a DOT requirement for drug 
screening as a part of the current biennual medical examination 
requirements. ATA has petitioned DOT to require drug screening 
for pre-employment and for the periodic physical exfuninations. 
This requirement would be applicable to all truck drivers r^ard- 
less of the commodities beii^ transported. 

If the drug screenii^ requirement is adopted, the aggr^ate cost 
would be more than $84 million; therefore, to require drug screen- 
ing more frequently than every two years would be protubitively 
expensive. In addition, we do not foresee any safety benefits from 
more frequent testing. 

The trucking industry, however, does not support any re<iuire- 
ment for advance notification of drug screening. Detection is the 
most important first step to the protection of the public. Advance 
notice of drug testing works against effective dn^ control pro- 
grams. 

Unlike engineers on trains or pilots of planes, truck drivers toe 
constantly subject to the monitoring by public oHicials. These offi- 
cials usuiklly have the authority to require drug tests for truck 
drivers if there is probable cause to believe that the driver is im- 
paired by drugs or alcohol. 

ATA supports such probable cause testing including testing fol- 
lowing a truck accident if officials have probable cause to believe 
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that the truck driver's ability was impaired by drugs or alcohol. 
We do not sujpport, however, the requirement for drug testing of 
every truck driver after every accident. The incidence of drug-relat- 
ed accidents is low. This makes it impractical and an unnecessary 
burden on drivers and motor carriers to require drug testing after 
every accident. 

Anoliier reason for our opposition to drug testing after every 
truck accident is that, obviously, truck drivers are not at fault in 
all accidents. Car drivers have been found to be at fault three 
timee as often as tractor-trtiiler drivers in car/truck accidents. If 
drug testing of truck drivers is required after eveiv accident, then 
there must be similar testing for the drivers of afi other vehicles 
involved. 

Many motor carriers voluntarily conduct drug tests on drivers 
based on probable cause, but we do not believe it should be re- 
quired by law. The reason is that the nature of the job takes driv- 
ers long distances from their employer. Frequently, it makes it im- 
possible for the motor carriers to determine if there is a need to do 
such testing and for testing to be done in a timely manner. Again, 
let me repeat We are talking about 214,000 companies employing 
5.4 million drivers. 

In summary, we do not support a requirement for selecting indi- 
viduals for drug tests randomly and without probable cause. The 
relatively small number of truck accidents which might be attrib- 
uted to drug use by truck drivers indicates that random testing 
would not contribute to safety. There are many ongoing programs, 
however, in the trucking industry to help motor carriers under- 
stand and cope with drug problems. 

first, ATA is working with the NatiouEd Association of Truck 
Stop Operators to develop a pn^am to reduce or eliminate the 
sale of drugs at truck stops. In addition, many motor carriers have 
voluntarily implemented screening prt^ams for both job appli- 
cants and as a part of the physical examination, although agEtin, 
remember, mandatory drug testing is not a part of the current 
DOT medical examination requirements. 

Among job applicants, some carriers have found evidence of a 
high level of drug usage, especially in major metropolitan areas. 
For the protection of the motoring public, motor carriers are 
making every effort to determine these drug users so that they will 
not be permitted to operate in commercial vehicles. 

Some carriers also report that the use of poiwraph has been ef- 
fective in the detection of drug users during the selection process 
and also in follow-up investigations where drugs have been found 
in vehicles or where use is suspected. We support the usfige of poly- 
graphs in our efforts to deter drug usage. 

Tiie question then becomes who hires the applicants who are re- 
jected following the dru^ testing or polygraphs implemented by 
many companies? There is a strong possibility that, unfortunately, 
.they are employed by other motor carriers who do not test for 

In conclusion, therefore, it is obvious that we need to have a r^- 
ulation which mandates drug tests for all truck drivers and appli- 
cants for driving jobs. The problem of drug usage in mqjor metro- 
politan areas provides further justification for ATA's efforts to 



zedbyGoOgIC 



have DOT eliminate the commercial zone exemption for safety reg- 
ulations. It allows persons to drive commercial vehicles even 
though they might not be medically qualified to do so. The exemp- 
tion makes it easier for drug users in the trucking industry to 
escape detection. 

Mr. Chairman, that concludes my remarks. Thank you for giving 
us the opportunity to testify, and I look forward to your questions. 

[The statement follows:] 



INTHODUCnON AND EXECUnVB SUMMAKY 

I am I^na R. Batts, Vice President of Policy of the American Trucking Associa- 
tions. Inc. <ATA). I welcome this opportunity to discuaa with the Conunittee on Com- 
merce, Science and Transportation actions being taken by the trucking industry to 
deal with the problem of substance abuse, and of additional actions that are needed 
for effective control of the problem. 

I am submitting this statement on behalf of ATA, the national trade association 
of the trucking industry. Through its 61 afTiliated trucking associations located in 
evei7 state and the District of Columbia, 11 affiliated conferences, and several thou- 
Band individual motor carriers, ATA represents every type and class of motor carri- 
er in the country; for-hire and private; regulated and exempt. 

Our industiT employs 7.4 million Americans, most of whom are drivers. Each year 
6 million trucks 1(^ more than 138 billion mites. They have an overall safety record 
that is almost twice as good as that for automobiles. We recc^nize that with the 
large number of drivers employed in our industry it is inevitable that there will be 
a wnall percentage of substance abusers among them. We want such abusers off (^ 
the roaa for the protection of the public and ttie protection of other truck driven. 

To enhance our ability to detect those users now in our ranks and to more effec- 
tively screen job applicants for drug use, our industry haiS taken a number of posi- 
tive actions: 

We have petitioned the Department of Transportation to make drug screMiing a 
part of the preeroployment and biennial physical examinations required of driven 
by DOT; 

As a result of an ATA petition. DOT adopted a more stringent rule under which a 
driver is deemed medical^ unqualified to ^ve if there is evidence of drug use; 

ATA has petitioned IXn' to require that commercial zone driven must be subject 
to safety regulations, including rules prohibiting drug use; 

ATA strongly endorses the tough penalties in the Commercial Motor Vehicle 
Safety Act of 1986 of 1-3 years disqu^ification for a first offense of driving a com- 
mercial vehicle while under the influence of drugs, with lifetime disqualification for 
a second offense or for use of a commercial vehicle for distribution of drugs. 

ATA has proposed a disqualification period for job applicants and driven who ex- 
hibit any indication of current drug use as a result of a drug screen, even though 
such usage may not have occurred on the job; 

ATA supports drug teste based on "prol>able cause" determined by authorized reg- 
ulatory officials and police ofRcen; 

At national safe^ meetings ATA has had special sessions on drug abuse control 
programs. Stata and Conference attiliates of ATA have had similar programs which 
have been highly successful; 

ATA has promoted increased Federal funding to states for roadside safe^ inspec- 
tions of vehicles and drivers, includine monitoring to assure that truck drivers are 
not operating under the influence of illegal substances; 

An ever increasing, number of motor carrien are voluntarily adopting effective 
drug screening programs to assure that their drivers are not using substances which 
impair their EmUity to drive safely; 

ATA is developing a pron'am to be carried out through truck stop organizations 
aimed at curbing dnif[ trafncking at such establishments. 

I recognize that it is inherent in the nature of a bearing such as this to focus (HI 
the abuse of drugs in transportation. However, I must point out that I have person- 
ally worked with many truck driven, including participants in the ATA National 
Truck Driving Championships and the memben of America's Soad Team, a group 
of outstanding driven serving as industry spokespersons for safety. 
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BIy fotber owned a trucking company, so I have been around trucks and truck 
drmra all my life. I am convinced that the majority of our drivers are not sub- 
rtance abunrs. In (act, the truck accident aummaries published by IXXTs Office of 
Motor CarrierB have never indicated wideepread abuse of alcohol or other drugs in 
the trucking industry. To the extent that the problem exists, it is otmfined to a mi- 
DOrity (rf dnreia. Iliey are the exception rather than the rule. 

MKDICAL qUAUFICATIONB 

In November, 1984, the DOT amended its rules to provide that a driver is medical- 
ly unqualified for a current clinical diagnosis of a drug dependence. In the trucking 



jidufltrT view, the Department's action was wrong oecause detennining that a 
driver has a current clmical diagnoeis of drug dependence is a protracted process 
which allows unsafe drivers to continue to operate heavy vehicles and endanger 
o^r hijriiway user*. 

ATA med a petition for reconsideration in December, 1984 asking DOT to rein- 
state the provisiMi that the driver is deemed medically unqualified on the basis of 
drag use alone. lliiB can be determined by a one-time batteiy of tests rather than 
neceHitating that teste be carried out over a long period to determine dependence 
oadnigB. 

ATAs petition was initiaUy denied but eventually granted, effective June 12, 
1386. Hw revision was a significant step to help remove those drivers who use drugs 
from the highways of America. 

DEUO SCSEKNINO 

Ptriodie and pnemplcyment testing 

On Hay 30, 1986. American Trucking Associations petitioned DOT to institute a 
nquirement fbr drug screening as a part of current medical examination require- 
nenta. Our proposal has not been adopted. Under ATA's petition, a requirement for 
dni^ ecreeung would be applicable for preemployment and periodic physical exami- 
BshcMis. "Du remiinmeni loould not be limited to driven of epectfiea classea of hat- 
a mataiau, as mrmoaed by DOT. It would be taiplicable to all truck driven, 

ted 

should be fbr use of drugt 



nnnUsss (i^ths nattuv ^ the eommoditiet being transported 

The taruckiiw industry also recommends that screening shou 
identified in the current provisions of the Federal Motor Carrier Safety R^ulation3. 
Iheae include amphetaminee, narcotics, and habit-forming drugs, and t&ugs and 
oUter Bubotonces listed in Schedule 1 of the Drug Enforcement Administration, 
iriiich are iUegal, have no accepted medical usage, and have been identified as creat- 
ing potential saf^ problems. 

Incloaim of other substances is not warranted because they have not been shown 
to create safety problems and they are commonly used for medicinal purpoeee. Driv- 
ers uaing them must be permitted to continue to drive if it has been determined 
that the driver's ability to operate safely is not impaired by such usage. Screening 
for theae additional subetances would not provide a safety benefit and would inordi- 
nately increase the ccet of medical examinations and increase the time required to 
evaluate the findings. 

While we support requirements for drug screening, it is imperative that such re- 



more sophkticated blood test regimen which is required to Aulher evaluate a 
tial "positive" urinalysis is in the cost range or t6O-$T0. 

For an estimated 6.4 million drivers that might become subject to a drug screen- 
ing requirement, the aggregate cost for urinalysis is $81 million. If we assume that 
(bUow-up blood tests might be required for 1% of the drivers (54,000), the cost, at 
$60 per test, would total $3,240,000. 

Therefore, to require th^ screening more frequently than every two years would 
be prohibitively ei^ienaive. 
Advance notification of testing 

The trucking industry does not ei^port a requirement for advance notification of 
drug acreening. A regulatory requirement for advance notice givee the wrong signal 
to luivers that Uiey can count on having a given time to "clean up their act." Such 
notice in connection with the prescribed medical examination would seriously un- 
dermine the purpose of monitoring compliance with prohibitions against sub^ance 
abuse. If a person is using drugs, detection is the most inportant first step for the 
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Toting for probable cauae 

Unlike engineers on trains and pilots of planes, truck drivers are constantly sub- 
ject to monitoring by public officials in the course of their operations. This monitor- 
ing is by police officers on the highway, and by state, local and Federal inspectoiB at 
roadside inspection points. For the moat part, these officials have authority to re- 

rre drug tests for a truck driver if there is "probable cause" to believe Uiat the 
ver is impaired by drugs. 

ATA supports such "probable cause" testing, including following occurrence of a..^ 
truck accident if officials have "probable cause" to believe that tne bnick driver*^^ 
ability was impaired by drugs. 

However, we do not support a requirement for drug testing of truck drivers afters 
eveiy accident. The extent of drug involvement in truck accidents is so small thal^» 
the Department of Transportation has never found it feasible to separately cat^o-^a 
rize drug use as a causative factor In its published truck accident data. This appar— — 
ently low incidence of drug related truck accidents makes it Impractical, and an un--a 
necessary burden on drivers and motor carriers, to require drug testing after ever^^ 
accident. 

Another reason for our opposition to drug testing after every truck accident i^H 
that such a requirement arbitrarily and incorrectly assumes that the truck driver i^H 
at fault in all accidents. Obviously this is not the case. A recent study done by the 
University of Michigan Transportation Institute for the American Automobile As 
ciation Foundation for Traffic Safety showed that in accidents involving cars a 
tractor-trailers, the car driver was found to be at fault three times as fr^uently a^ 
the tractor-trailer driver. If drug testing of truck drivers is required after every acci- 
dent involving a truck then there must be similar testing for drivers of other vehi- 
cles involved in accidents. 

Many motor carriers voluntarily conduct drug tests on their drivers based on 
"probable cause" but we do not believe that they should be required by law to do so 
llie reason is that the nature of the job takes drivers long distances mna their em- 
ployers. This makes it impossible for motor carriers to conduct testing in a timely 

Random letting for drug use 

As I have indicated, we advocate drug testing as part of the preemplo^ment ^^la- 
cal examination and as part of the two year physical examination required by DOT. 
We do not support other testing requirements which involve selecting individuals 
for drug tests randomly and without probable cause. The relatively small number of 
truck accidents which might be attributed to drug use by the truck driver indicates 
that random testing would not contribute to safety. 

Some motor carriers include random testing in their drug control programs. We 
believe that is a prerogative based on operational characteristics and management 
philosophies of those companies. Other motor carriers which have different opei^ 
ations and management philosophies should not be required to conduct similar test- 
ing. 

As the members of the Committee well know, there are many voices raised in pro- 
test of random drug testing. There are concerns about protecting the constitutional 
rights of individuals and, in fact, there are court actions pending. To the best of our 
knowledge, no decisions have been rendered, 

SANCTIONS FOR DBUO USB 

The trucking industry aupporta the sanctions far driving a commercial vehicle 
while under the influence of draff, set forth in the Commercial Motor Vehicle 
Safety Act of 1986, of one year of disqualffication for a first offense and lifetime dia- 
qualUlcation for a second offense. We support the provision for lifetime disqualifica- 
tion of a drioer for use of a commercial vehicle in the manufacture, transportation or 
distribution ofdruff. 

We also support the tougher penalty of a three year disqualification period for 
drivers who are guilty of a first offense of drug use while transporting hazardous 
materials. The penalty is justified because the driver has placed the general public 
at much greater risk than if the cargo had consisted of ordinaiy ^ight. 

What penalW should be imposed if drug use is determined as part of a routine 
examination of a driver but usage is not determined to be related to operation of a 
commercial vehicle? DOT currently has a position that a finding of drug use deter- 
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mined through drug Bcreening will render a driver medically unqualified until auch 
time as a "clran" teat is obtamed. The trucking industry believes that this approach 
is not an adequate deterrent to substance abuse. 

ATA rectMnmends a specific disqualification period for such drivers. The period 
abould be 30 days if the driver is in a rehabilitation program and 90 days if not. At 
the end of the period, the driver would be eligible for reexamination, unlets the 
drug use was wfiile on duty and a long term disqualification period is in effect. If 
the second test for substance abuse is negative, the driver would then be deemed 
medically qualified. 

INDUSTHY PROGRAHB 

There ore many ongoing programs in the trucking industry to help motor carriers 
understand and cope with drug problems. The ATA Council of Safety Supervisois 
(the latest safe^ organization for any industry) has conducted special seasions on 
drug control pro^^ros as part of its national meetings for trucking industry safe^ 
directois. ATA fffiliated state trucking associations hold similar drug control meet- 
ing 

ATA is in the process of developing a program in cooperation with truck stop op- 
aratora which is designed to reduce or eliminate the rale of drugs at some tru^ 
ttopK. Hie support of truck stop management, trucking company management, and 
tn^ drivers will be enlisted in the program. 

Uany motor carriers have voluntarily implemented screening programs for both 
Job i^licants and as part of the physical examination required by federal regula- 
tions. Motor carriers that employ Teamster drivers have entered into a carefully 
crafted agreement for drug testing that is a milestone in management-labor rela- 

llie unanimous support for mandatory drug testing regulations by the motor car- 
rier members of the ATA Bsecutive Committee shows tliat the trucking industry is 
invidved in drug control programs to a significant degree. 

Gonerally companies which liave drug testing programs find that drug use among 
Uwir employoeo is at a venr low level. Company programs vary: thoee which liave 
IKtigrams test apphcante for employment; some teat periodically thereafter and 
others teat (» a random basis; still others test on the basis of "probable cause" 
which might include post accident testing. 

Among Job applicants, however, eoroe carriers have found evidence of a high level 
of dnig usage, especially in nuuor metjt>poUtan areaa. For the protectiMi of tiie 
public motor carrien are making eveiy effort to detect drug uaera so tliat tiiey will 
not be permitted to operate commercial vehicles. 

Sinne carriers also report tliat polygraphs have been effective in the detection of 
drug users during the selection process, and also in follow-up investigations where 
driu^ have l>een found in vehicles or when use ia suspected. 

The question is: Who hires thoee applicants who are rejected following drug test- 
ing? Tliere is a strong possibility that they are employed by motor carriers which do 
not test for drugs. Obviously there is a need for regulations wliicb mandate drug 
testa for all driver job applicants. It is also further justification for elimination of 
the couunerciHl zone exemption as requested of DOT by ATA. 



Aeeidtnt ncortU indicate that truck driven who use druga are the exception and 
not the rule. We believe that this good record is attributable to the concern of motor 
carriers and the fact that our drivers are subject to provisions of state and federal 
laws, and to enforcement by state and federal regulatory officials, and police offi- 
oen. 

Hie trucking industry has conducted numerous pn^ams concerning the prob- 
lems of drug use and to eliminate drug usen from the industry. We believe that we 
•re in the forefront of the industry in the actions that have been taken. 

Ftdanl action that u needed now must require preemploymenl screening for drug 
lUe, and periodic tcrtening a» part of the physical examination which drivers must 
undergo at leaal every tarn years. Federal action to eliminate the commercial zone 
rtlle will make many drivers subject to drug usage restrictions who are now exempt. 

ATA supports drug tasting by police and regulatory officials if they liave "proba- 
U« cause to believe that a driver is impaired. We do not support advance notice of 
drug screening, because it enables thoee in the early stages of drug use to hide their 
prmmn and continue to jeopardize themselves and tlie travelling public. 
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If a driver ia found to be a drug uaer, aa a result of teeting, there must be a period 
of disqualification even if it is not determined that the drug use occurred whUe the 
driver was on duty. 

The trucking industiy appreciates the opportunity U> participate in the work of 
thia Conunittee. We will be nappy to answer questions, and to provide any addition- 
al information that might be helpful to the Committee members in their search for 
solutions to the problems of drug abuse in transportation. 

[The following information was subsequently received for the 
record:] 

Amekican Trucking Associations, 

AlexandrUi, VA, March 34. 1987. 
Hon. Ernst F. Holunos, 

Chairman, Committee on Commerce, Science, and T^nsportation, 
U.S. Senate, Washington, DC. 

Dear Mr. Chairman: Thank you for giving me llie opportunity to respond to addi- 
tional questions following my testimony on February 20, 1987. Since my testimony, 
the American Trucking Associations (ATA) has reconsidered its position and sajt- 
portB random testing of the nation's truck drivers. Providing the government is seri- 
ous about random national testing, ATA would welcome a procedure which is uni- 
versal, fair, and equitable; one which will test every truck driver every year. Assum- 
ing that such a procedure does not clash with constitutionally mandated individual 
rights, ATA will do whatever it takes to rid the trucking industry of drug and alco- 
hol abusers. 

assessmrnt of EFFEcnvRNBae op random druo troting 
The initial concern of ATA about mandatory random drug testing was that it 
would be applicable only to truck drivers working for "companies". Independent 
owner-operators who work only for themselves would not be covered. Drivers work- 
ing for extremely small carriers or companies which do not view themselves as part 
of the trucking mdustry (e.g., private carriers) would prohably not engage in manda- 
tory random testing. 

The Committee's pilot test project for roadside random testing goes a long wa^ to 
covering non-company drivers. Before implementation, however, Beveral serious 
probleinB need to be resolved: 

1. Will the driver be detained while waiting for the test results? 

2. If the driver is detained, where will be (she) be detained and for how long? 

3. If the driver is not detaiend, and the teat turns out to be positive, how will the 
violation be handled? Will the driver be forced to return to the area of the inirac- 
tion? 

If the experience of the U.S. military is any example, random drug testing is a 
deterrent to drug use. But as noted above, all personnel must be subject to a test for 
it to truly reduce drug usage. 



Carriera who currently have some type of drug testing indicate that the fust test 
or urinalysis is about $lS.00-$28.00. A follow up blood teat to remove any false posi- 
tives is $70.00. This does not include the cost of time for a supervisor to accompany 
a driver for testing or the driver's pay for time spent during testing. Of course, 
laraer companies may be able to reduce their cost; smaller compames may face 
hi^er costs. 

Full-scale random testing covering all carriers and drivers could cost up to $150 
million per year. 

past experiencr 

A lar^ segment of trucking industry is nonunion. Some carriers in this group do 
random testing as well as pre-employment and biennial testing during the phyncal. 

Under the current Teamster contract, random testing is not allowed without pre- 
notification or due cause. Current ATA policy opposes pre-notiilcation. Our concerns 
about random testing are not based upon eidstinig labor relationships. 

We have no basis for deciding if employees would agree to random testing if a 
policy of rehabilitation was fostered instead of dismissal. However, if rehabilitation 
IS required as an alternative to dismiseal, it should be offered on a one-time basis 
and the cost borne by the employee, ff the employee is involved with drug use a 
second time, and caught while driving, dismissal should be mandatory. 
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Agnin, we have to aak what would happen to non-company driven? Would tbey 
not be subject to rehabilitation? K they were, who would pay? 

Finally, any deciaion on rehabilitation versus diamiwal should consider that the 
Motor V^cle Safety Act of 1986 requires that if a driver is found operating under 
the influence of alcohol or drugs, he (or she) would lose hia (or her) license automati- 
cally U^ one year for the first offense and permanently for a second offense. 

I hope these comments answer your questions. If you desire additional informa- 
tion, iriease let me know. 
Sincerely, 

Lana R Batts. 

The Chairman. Thank you very much. 

Mr. Turner. 

Mr. TuBNBR. Mr. Chairman and members of the committee, I am 
Douglas Turner, Director of Safety for Bonsinza Bus Lines in Provi- 
dence, Rhode Island. I am also Chairman of the Safety Committee 
of the American Bus Association. I appreciate the opportunity to 
appear here today to present the ABA's views on Federal standards 
for mandatory drug testing in the intercity bus industry. 

ABA is the national trade association of the industry. We have 
approximately 700 operator members, including bus companies 
that provide intercity r^ular route, charter and tour, express com- 
muter and airport bus service. One of ABA's highest priorities is to 
Cmote safe bus operations on our nation's ^hways, emd ABA 
taken a number of steps to accomplish this, including the re- 
quirement that ABA members must maintain a satisfactory safety 
rating from DoT and that all members comply with the Federid 
minitnnm insurance standards. 

Prevention of bus operation by individuals impaired by illegal 
drug usage or alcohol abuse is obviously a criticetl element of motor 
carrier safety, and thus ABA strongly supports Federal drug testr 
ing standards. S. 362 and S. 356 both provide for the establishment 
of specific standanb in mandatory drug testing of airline and rail- 
road personnel and for disqualification of such personnel when 
drug usage is found. 

ABA believes that similar standards are necessary for the inter- 
aty bus industry. The DoT already has regulations that render a 
bus driver physically unqualified to drive a motor vehicle if he or 
she is using a controlled substance, but there are no standards or 
requirements for drug testing that would insure an adequate oppor- 
tunity to discover such drug usage. Moveover, there are no specific 
SEUictions required aigainst the driver who is found to be physically 
unqualified due to drug usage. 

IThere is no question that drug usage is a serious problem in the 
bus industry, as it is in most other segments of society. In a recent 
proceeding, DoT noted a Greyhound study of applicants that were 
experienced intercity bus drivers to replace the drivers that went 
on strike during a work stoppage in November of 1983. Greyhound 
reported that 30 percent of the applicants' urine samples were posi- 
tive for marijuana. 

Many bus companies have attempted to deal ^^h this problem 
by urine drug testing; however, since there is no Federal require- 
ment for such tests and no Federal standards for when and how 
they are to be administered and what action to take upon receipt 
of positive results, disqualifications and other disciplinary actions 
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are reguletrly challenged through the grievance and arbitraticHi 
procesB or ouierwiBe. 

If bus companies are to succeed in preventing their drivers from 
using drugs, they must be backed up by clear and objective Federal 
standards that will withstand the £u-bitration process and judicial 
scrutiny. 

To answer the question of exactly what these standards should 
be, ABA supports a Federal requirement that bus drivers operating 
in interstate and foreign commerce be tested for drug usage 1:^ 
means of urine samples at certain specified times. These required 
tests should be given prior to employment, within a reasonable 
period E^r an accident and when an employer has reasonable 
cause to suspect illegal drug.usage. 

Perhaps the most important requirement in terms of its effec- 
tiveness in detecting ill^al drug usage is a requirement to test 
when there is reasonable cause to suspect. This nfle shot approach 
is most likely to produce positive results, and it should be encoui^ 
aged. Thus, we urge the adoption of the broader reasonable suspi- 
cion standard rather than the narrower emd more l^alistic proba- 
ble cause standard. 

The broader standard would enable employers to test in many- 
cases where positive results are a distinct possibility. Such tests 
probably would not be permissible under the probable cause stand- 
ard. We think that emphasis on reasonable suspicion testing is 
more appropriate than a requirement for random testing of an 
entire work force. We frankly doubt that the results to be achieved 
by such across-the-board random testing would justiiy the personal 
intrusion or the administrative costs, particularly if the reasonable 
suspicion standard is in place. 

We have similar doubts about r^ularly scheduled preemnounced 
testing. We suggest that the Secretary be given standby authori^ 
to institute a requirement for r^ularly scheduled tests if there is 
substantial evidence that the other teste are not adequately curb- 
ing drug usage. In any event, these regularly scheduled tests 
should not be required more frequently than the mandatory bian- 
nual DoT physical examination find should occur as part of that ex- 
amination. 

With regard to whom should be tested, ABA beUeves that the 
Federal requirements should aptly apply only to bus drivers, not 
mechanics or other support personnel. There are several reasons 
for its position. First, the overwhelming mfuority of bus accidents 
where the bus company is at fault involve driver error. Second, it 
is only the driver that must meet certain Federal certification 
standards. Third, the consequences of a bus mechanical failure are 
much less severe than the consequences of an aircrsift mechanical 
failure. 

As to the specifics of the tests themselves, obviously it is critical 
that Federal law require sufficient safeguards so that the test re- 
sults can be considered completely reliable. Thus, the ABA sup- 
ports the provision of S. 362 which requires that an initial positive 
drug test be confirmed by another lab test of higher laboratory 
quality. 

In addition to this requirement, procedures should be mandated 
th^ are adequate to insure uncontaminated samples and provide 
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for a completely documented chain of custody for the sample from 
the time it ie given until the laboratory analyet is done. 

With regard to sanctions or rehabilitation, a disqualification pen- 
alty for illegal drug usage should be substantial enough to act as a 
si^iuficBnt deterrent, and the disqualification period should contin- 
ue until successful rehabUitetion has occurred. At present, FHWA 
regulations provide if a driver is convicted of unlawfiil drug usage, 
he or she is disqualified for one year tind three years for subse- 
quent oifenses. ABA strongly suggests that the disqualiiication 
period for positive drug testing be at least the same one year in the 
first offense and three years for the subsequent offenses. 

In addition, we believe that drivers should be required to com- 
plete a rehabUitetion program along the lines outlmed in S. 362 
and should be required to pass a subsequent sufficiently reliable 
urine test indicating that the driver is drug free before the driver 
can have his or her disqualification removed, but we do not believe 
that it should be the financial responsibility of the employer to pay 
for such rehabUitetion and retesting. 

Whatever the merits of imposing these financial requirements on 
airlines, the fact is that the average bus compiuiy is a very smsiU 
business that simply cannot afford to finance a full-scale rehabUite- 
tion progreim. The typical bus company has less than 100 employ- 
ees and under $5 million in annual revenues. Clearly, the compa- 
nies of this size are not in a position to esteblish formtU drug abuse 
treatment and retesting programs. 

Finally on the related question of bus driver alcohol use. Con- 
gress has just enacted a law that deals with the issue, the Commer- 
cial Motor Vehicle Safety Act of 1986. The CMVSA provides de- 
tailed stmctions for eUcohol abuse by commercial motor vehicle 
drivers. We si^gest that these provisions be given time to work 
before additional legislation concerning motor vehicle driver alco- 
hol abuse is considered. 

ABA appreciates the opportunity to present ite commente on this 
important safety issue, and I would be happy to respond to any 
questions that the committee may have. 

[The stetement follows:] 



Mr. ChainnBD and Memben of the Committee; I am Douglas Turner, Director of 
Safety, Bonanza Bus LiiteB, Providence. Rhode Island. I am also Chairman of the 
Safety Committee of the American Bus Association (ABA) and I appreciate the op- 
portunity to appear here today to premnt the ABA'b views on Federal standards for 
mandatory drug testing in the intercity bua industiy. 

ABA ia the national trade association of the intercity bus industry. We have ap- 
prodniately TOO operator members, including bus companiea that provide intercity 
regular route, charter and tour, exprees commuter and airport bus service. 

One of ABA's highest priorities is to promote safe bus operations on our nation's 
highways, and ABA has taken a number of steps te accomplish this including a re- 
quirement that ABA members must maintain a "satisfactoty" saMy rating frem 
DOT and that all members comply with the federal minimum insurance standards. 
In addition, ABA has developed a vetr comprehensive safety program that aU ABA 
members partidpate in. Prevention of bus operations by individuals impaired by il- 
legal drug usage or alcohol abuse is abviously a critical element of motor canier 
bbAi^, and thus ABA strongly supports federal drug testing standards that will 
riitnirmto guch unssfe Operations to the greatest extent poosible. 
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personnel when drug usage is found. ABA believes that similar standards are neces' 
sary for the intercity bus industry and urges the passage of legislation that eetab- 
Usbes such standards. 

The Depftrtment of Transportation (DOT) already has regulations that render e 
bus driver physically un qual ified to drive a motor vehicle if he or she is using a 
controlled substance (49 CFR § 391.41(bX12)), but there are no standards or require- 
ments for drug testing that would ensure an adequate opportunity to discover such 
drug usage. Moreover, there are no specific sanctions required against a driver who 
is found to be physically unqualified due to drug usage. 

There is no question that drug usage is a serious problem in the bus industry as it 
is in most other segments of society. In a recent proceeding (BMCS Docket No. MC- 
120: Qualificatione of Driven), D(5t noted a Greyhound study of applicants "that 
were experienced intercity bus drivers" to replace the drivers that went on strike 
during a work stoppage in November, 1983. Greyhound reported that "30% of the 
mplicants' urine samples were positive for marijuana". (61 Federal Register 17577). 
Ttta study indicates the potential seriousness of the problem. 

Many bus companies tukve attempted to deal with this problem by urine drug testr 
ing prior to employment, after accidents and/or when there is reasonable grounds 
to believe that drug usage has occurred. However, since there is no federal require- 
ment for such teste and no federal standards for when and how they are to be ad- 
ministered end what action to take upon receipt of positive results, disqualifications 
and other disciplinary actions are r^ularly challenKed through the pievance and 

■""" "■' " ■"■■«. .' jhallenges are at least partially 

a preventing their drivers from 
g dru^ th^ must be backed up by clear and objective federal standards that 
wall withstand the arbitration process and judicial scrutiny. 

Turning to the question of exactly what these standards should be, ABA supports 
a federal requirement that bus drivers operating in interstate and foreign commerce 
be tested for drug usage t^ means of urine samples at certain specified times. These 
required tests should be given prior to employment, within a reasonable period after 
an accident, and when an employer has reasonable cause to suspect illegal drug 
usage. 

Perhaps the most important requirement in terms of ita effectiveneas in detecting 
ill^^ drug usage is the requirement to test when there is "reasonable cause to sus- 
pect" drug usage. This "rifle shot" approach is moat likely to produce positive re- 
sults, and it should be encouraged. Thus, we urge the adoption of the broader "rea- 
sonable suspicion" standard rather than the narrower and more l^alistic "probable 
cause" standard. The broader standard would enable employers to teat m many 
cases where positive results are a distinct possibility, such as on the basis of credible 
hearsay evidence. Such teste prd>ably would not be permissible under the "probable 
cause" standard. 

We think that emphasis on reasonable suspicion testing is more appropriate than 
a requirement for random testing of an entire workforce. We frankl:^ doubt that the 
results to be achieved by such across the board random testing jusUiV the personal 
intrusion or the administrative cost, particularly if the "reasonaole suspicion" 
standard is in place. 

We have similar doubts about regularly scheduled, pre-announced testing. As long 
as pre-employment, post>accid«nt and reasonable suspicion testing is accompliaheo 
properly, it is difficult to see that additional, rMularly scheduled teste would add 
verv much to the detection process. We suggest that the Secretary be given standby 
authority to institute a requirement for regularly scheduled teste if there is substan- 



B that the other teste are not adequately curbing drug luag 

event, these regularly scheduled teste should not be required more frequently than 

the mandatory biannual DOT physical examination and should occur as part of that 



ination. 

With r^ard to whom should be tested, ABA believes that the federal require- 
mente should apply only to bus driven, not mechanics or other support peracninel. 
There are several reasons for this position. First, the overwhelming m^iority of bus 
accidente where the bus compaojr is at fault involve driver error. Second, it is only 
the driver that must meet certain federal certification standard^ thus, extauHng 
the federal drug testing requiremente to maintenance and support personnel would 
be opening up an entirely new realm of federal regulation that has not been ahown 
to be necessary. Third, obviously the consequences of a bus mechanical failure— usu- 
ally the engine stops and the bus ends up parked on the side of the road— are much 
less severe than the consequences of an aircraft mechanical failure. 
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As to the specifics of the tests themselveB, obviously it is critical that federal law 
raquire mifficieiit Ba^uardB so that the test results can be considered completely 
reliable. Thua, ABA BUpporte the provision of S. 362, which requires that an initial 
podtive drug teet be confirmed by "another test of higher laboratory quality". In 
addition to this requirement, procedures should be mandated that are adequate to 
ensure uncontaminated samples and to provide for a completely documented chain 
of custody for the sample from the time it is given until the laboratory analysis la 
done. 

With regard to sanctions and rehabilitation, the disqualification penalty for ille- 
gal drug usage should be substantial enough to act as a significant deterrent, and 
the disqualincation period should continue until succesafitl rehabilitation has oc- 
curred. At present, nlWA r^ulations provide that if a driver is convict^ of unlaw- 
ful drug usa gft. h e or she is disqualifiea for one year end three years for subsequent 



js (49 CFR f 391.16). ABA strongly suggests that the disqualification period for 

positive drug testing be at least this same one year for the nrat offense and three 
jrean for suceequent offenses. 

In addition, we believe that drivers should be required to complete a rehabilita- 
tion program along the lines outlined in S. 362 and should be required to pass a 
aubaequent sufficiently reliable urine test indicating that the driver is drug free 
before the driver can have his or her disqualification removed. But we do not be- 
lieve that it should be the financial responsibility of the employer to my for such 
rehabilitation and reteating. Whatever the merits of imposmg these liniandal re- 
quirements on airlines, the fact is that the average bus company is a very small 
buainesa that simply cannot afford to finance a full scale rehabilitstion program. 
The typical bus company has less than 100 employees and under $6 nuUion in 
annual revenue; clearly, companies of this size are not in a position to establish 
formal drug abuse treatment and retesting programs. 

Finallv, on the related Question of bus driver alcohol 
acted a law that deals with this issue, the Commercial 
1986. The CMVSA provides detailed sanctions for alcohol abuse by commercial 
motor vehicle drivers. We aug^t that these provisions be given time to work before 
additional l^islation concemmg motor vehicle driver alcohol abuse is considered. 

ABA appreciates the opportunity to present its comments on this important 
safety issue, and 1 would be happy to respond to any questions that the Committee 
may have. 

[The following information was subsequently received for the 
record:] 

AuEBiCAN Bus AsaoctATiON, 
Waahington, DC, March m, 1987. 
Senator Ernest F. Hollings. 

Chairman, Committee on Commerce, Science, and Traneportation, 
U.S. Senate, Wathington, DC. 

Dkar Sbnatoh Hollings: The American Bus Association is pleased to provide this 
response to your letter of March 12, 1D87. We regard the iaaues raised regarding 
random drug and alcohol abuse testing as important ones and offer the following 
comments for your review and consideration. 

As an industry, we are seeking an adequate, effective and authorized means to 
deter and catch substance abusers. It is our feeling that a system which includes 
both periodic and for cause testing, without a mandate for random testing, will be 
this meana. Our industry already haa some enierience in thia area, as many compa- 
niea are acting along the guidelmes proposed by both S. 356 and S. 362 utilizing the 
two testing cntftria we advocate. They feel that they are deterring unwanted behav- 
ior and have a reasonable meana to catch those who abuae drugs or alcohol with- 
out unnecessarily demanding tests from those who are meeting the reeponsibilitiee 
that their employment demands. 

Our industry relies upon two supervisory foundations in order to ensure safe ope«t- 
Btion of vehicles on the highway. The first of these ia the creation of individual mo- 
tivation upon the part of the driver to act reponaibly. Thia is done through training, 
awareness programs, and a system which rewards proper behavior and oiscouragea, 
through discipluiary pn«rams, unwanted, unreliable or unsafe actions. The second 
of these foundations la the monitoring of driver actiona in a systematic manner to 
ensure that our standards for safety are in fact being met. It ia into this second area 
that drug and alcohol testing programs are significant to us. Programs such as these 
are tools for us to use to monitor our personnel. Periodic testing is of value as an 
ongoing deterrent; for cauae tnating ia the tool to use when behaviors are observed 
which create questions in our minds as to the individual's adherence to his or her 



zedbyGoOgIC 



66 

perBODol safe^ qualification and our reeponsibilities under the existing Federal 
Motor CarrlBT SaTety Regulations. Random testing has no place in this system of 
monitoring, nor. in our opinion should it. 

The Intercity Bus industry has already accepted, willingly, the financial demands 
that are incumbent with compliance with Federal Safety Regulations. Moreover, we 
routinely exceed the minimal standards set forth in these rules, again with a finan- 
cial commitment of our own choosing. We perceive such financial demands as in- 
vestments made in behalf of highway safety, good for us as businesses and good for 
the public we transport and share the roads with. When a bus company estabUdies 
its own drug and alcohol testing program, It demonstrates both safety initiative and 
financial commitment. When tests are administered, the ceets are typically about 
$25.00 for an initial screening, and $50.00 for a follow up. in depth analysis. These 
test costs are variable, dependent upon location, laboratory selected and volume of 
business the company provides to the selected testing facility. To the industry as a 
whole, periodic testing of our entire driver corps, estimated here at approximately 
30,000 people, amounts to a cost of (750,000, this amount for an initial screening 
only. 

As an industry, our experience with drug and alcohol abuse testing is in its infan- 
cy. We have, in many companies found little or no resistance to the implementation 
rf a testing program. In others, there have been implications which have led to 
grievances or other types of hearings. Through these experiences, we have learned 
and our employees have learned as well. Our position that two types of testing: peri- 
odic and for cause are certainly the result of what we regard as fair practices and at 
the same time placing at our disposal the tools necessary to ensure safMy and com- 
pliance. The importance of S. 356 and S. 362 to our industry is that the mandate 
that these bills provide removes these processes from the labor management arena 
and places the emphasis on reasonable actions which ensure safety. 

It is important to place the issue of drug and alcohol abuse testing into the proper 
context. The Intercity Bus Industry supports the concepts detailed in S. 356 and 
S. 362, and acknowledges that our employees would, insofar as suhstance abuse, reflect 
to a greater or lesser degree, the problems of the society in which we live. At the 
same time, we do not perceive large numbers of employees being negatively impacted 
by reasonable testing programs. In most of the companies in our industry, small 
businesses by any measure, there will be only the smallest impact: one, perhaps no 
employees affected by the disqualification criteria we are bound to uphold. At the 
same time, disqualification is ibe standard we are mandated to uphold through the 
Federal Motor Carrier Safety Regulations, When a driver is disqualified, he or she 
has lost the very basis of employment with the company utilizing the services such 
an employee can offer. We fiJnd no alternative to suspension (or termination) in all 
but the rarest of instances. If an employee is able to rehabilitate him or herself, 
then certainly the individual can be requalified and conceivably reemployed, either 
by the prior employer, or through the continuing demand for reliable, experienced 
and qualified drivers with another bus company. As employers, we have in our opin- 
ion, a series of responsibilities to the public, the employee, and to ourselves. Safety 
is certainly one of these. Fair treatment to all parties is another. Fiscal responsibil- 
ity ensures our continued ability to provide the first two and remain in business, a 
reasonable expectation for ourselves. We. on this basis then, find that random drug 
and alcohol testing violates our perception of fairness, and as indicated previously, 
provides us with an unnecessary supervisory tool. E^mployees, regardless of hmr 
they perceive random testing and our responses to a determination of substance 
abuse should simply not be subjected to such test provisions. Further, as small busi- 
nesses we are not able to provide rehabilitation services to substance abusers, either 
internally or through the use of an outside service at our cost: this approach vio- 
lates our premise of fiscal integrity so necessary to ensure continued employment to 
our stsff, safety in operations, and compliance with all of the applicable laws and 
regulations which otherwise affect us as an industry. 

The American Bus Association and the intercity bus industry are proud of our 
continued record of safe, reliable transportation services to the American public. 
Our responsibility is to see to it that our industry continues to meet these standards 
of quality performance. To this end, we have embarked on many safety programs on 
an industry wide basis. As a part of this continuing commitment to safety, we would 
be happy to provide you with additional comments, information, or details you may 



zedbyGoOgIC 



require in evaluating these and other matters. Again, we thank you for providing us 
the omoTtunity U> offer these comments. 
Sincerely, 

DOUOLAB TUENKK, 

Chairman, Safety Committee, 
Director of Safety, Bonaza Bug Lines. 

The Chairman. Very good. 

Mr. Dempsey. 

Mr. Dempsey. Thank you, Mr. Chairman. I will be quite brief. 

We placed into Senator Exon's subcommittee's record ^1 the 
data about the railroad safety, and it is fine Euid all that, but that 
is not what you are talking about today, so let me address that 
issue. 

Do we have a problem in the rail industry with respect to drug 
and alcohol abuse of safety-related employees? The answer is yes. 
Now, I cannot measure it. The Senator would hope to have data on 
that. Senator Danforth, I think, pursued a very useful line of in- 
quiry, and we will forward whatever we have so that this record 
can hie as good as it can be to sustain the position of the Congress 
in whatever legal tost may ensue. 

There is a study by FRA. It is a little bit dated. It is probably five 
years old. Maybe it is not entirely accurate, but it and all the other 
data that we have had in the last 11 months indicates that there is 
a significant problem. 

Now, the railroads have always known that, and so the railroads 
have been among the leaders in American industry in addressing 
that problem. Our so-called Rule G, which applies both to alcohol 
and to drugs, is the most stringent rule — well, I cannot say the 
most stringent but at least as stringent as any rule that I have 
seen in any of American industry — but we need help. 

FRA and DoT have come forward, and we now have a set of rules 
in place. It took a long time, longer than we wanted, but it was a 
difficult question to address, Euid we now have rules in place that I 
think are outstanding. 

What is left to be done? The answer is simple: random testing. I 
testified last year, as I think Senator Danforth will remember. He 
raised the question then. The railroads have consistently sought 
from the F^erid government the authority to test randomly the 
employees who are directly related to the safe operation of the rail- 
roads. 

We pressed that point in the FRA proceedings. FRA did not 
agree with us at that time, and 1 am delighted to see that FRA and 
DoT have now changed their views and mat they will now support 
random testing. I do not raean to criticize that at all. There is a 
significant legal problem and, therefore, as these rules are crafted, 
I think that is what ought to be done. FRA should be given the di- 
rection, not just the authority but the direction, by the Congress to 
impose mandatoty testing. Those things can all be winnowed out in 
one way or another; for example, wtuch employee should be cov- 
ered. 

Well, the FRA regulations cover in the railroad industry so- 
called hours of service employees, the people who operate, the engi- 
neers, the brakemen, the conductors, our equivalent of air control- 
lers, the dispatchers, and some yard masters. An argument can be 
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made to extend that coverage to mechanics, shop craft employees, 
maintenfuice-of-way people and all of that. S. 362 does miandate 
some expanded coverage. 

I would suggest, just by way of example, that be made discretion- 
ary, because I think you have to worry here about whether you are 
givii^ Etn argument in court with respect to whether or not the 
Congress could mimdate it for, let us say, the General Motors pro- 
duction line employees. I would be more comfortable myself with a 
rule or regulation Euid a law that is drafted fmrly neurowly but 
still does the job. 

Why mandatory testing? I think you just have to look at the last 
accident, the worst one that Amtrak has ever had. Senator Exon 
had testimony on it a couple of days ago. Here we have a situation 
where 16 people were killed, and I do not know how many hundred 
injured, and just extraordinary rule violations by the Conrail 
ft^ight crew, £md now they have tested positive for drugs; but they 
were with a supervisor for, as I recall. Senator, the testimony was 
15 minutes or something of that sort. He was right up to them 
cheek to jowl, and he had been trained under the FRA pn^ram to 
detect drug and dcohol use, and he saw nothing. 

Now, I am not saying that was the cause of the accident because 
I do not know, but what we do know is that we had two operating 
employees here that had used manjuana and a supervisor who had 
been trained to detect it did not detect it. So maybe alcohol is a 
different matter, but drugs are a serious problem, tmd I just feel 
very strongly that random testing ought to be done emd it ought to 
be mandatM by the Congress because that will strengthen the 
l^al case, it seems to me, when inevitably the courts will be called 
upon to deal with it. 

{The statement follows:] 

Statbuento 

My name is William H. Dempeey. I am PrsBident of the Association of American 
Railroads, a trade association representing the nation's freight railroads. The AAR 
is pleased to be afforded the opportunity to testify on the proposed legislation on 
drug and alcohol abuse. 

One year ago I testifed before this Committee on drug and alcohol rules that had 

«' ist been promulgated by the Federal Railroad Administration (FRA). We whole- 
eartedly supported FRA s rules at the time they were issued and still do. FRA de- 
veloped its rules alter a lengthy and deliberative rulemaking proceeding, and the 
resulting program is a well considered, aggressive approach to the problem of com- 
bating drug and alcohol abuse. It is no wonder that FRA is reo^nized today as the 
leading force in goverment efforts to control drug and alcohol abuse in tranaportar 

Only a short time has passed since the implementation of FRA's drug and alcohol 
abuse pn^ram. Therefore, on an industry basis it is impossible to quantify the re- 
duction in drug and alcohol use by railroad employees attributable to FRA a efforts. 
We are confident, however, that FRA's program will prove to be highly effective. I 
should note that certain individual railroads are reporting dramatic improvements. 
The number of teats ahowing the presence of drugs and alcohol has been decreaaing 
and so has the number of reported accidents end employee injuries due to "human 
factors." Unfortunately, the FRA r^ulations have been under a cloud of litigation 
for the past year. The Railway Labor Executives Association baa attacked the regu- 
lations in the United States Court of Appeals for the Ninth Circuit. Additionally, 
the RLE A has brought action against individual railroads seeking to nullify certain 
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tional ways to further curtail drug and alcohol abuse by railroad employees. Au- 
thority for random teeting would be a valuable Bupplement to the existing FRA pro- 
gram. At the present time railroads cannot unilatoratly implement random testing 
proKTamB. 

The problems of detecting that a railroad employee is under the influence of a 
drug or alcohol have been well documented. An employee's judgment and reactions 
may be detrimentally affected by the presence of drugs or alcohol in the system 
even though there is no erratic behavior detectable by supervisors or fellow employ- 
ees. Without observations which justify "testing for cause" the onlv way to deter- 
mine that such an employee ia under the influence is through random testing. Be- 
cause it is impossible to test each individual every work day, a testing system which 
constitutes a strong deterrent would be the desirable. Without random testing, 
ri^tly or wrong^ railroad employees perceive that their chances of being caught 
under the influence of drugs or alcohol are extremely small. Random testing would 
be Bn invaluable method of deterring drug and alcohol abuse. 

A random testing program can be developed which would avoid constitutional 
problems. Of couiue, this does not mean that a random testing program can be con- 
ducted with no regard for the railroad employee. Random tests must be accom- 
plished in as discreet a manner as possible. It would be counter-productive to rail- 
road operations to support a program that demeaned or humiliated railroad employ- 
ees. It is possible, however, to develop a program that tests employees in a fair and 
reasonably n(»)-obtrusive manner. It should not be forgotten that it is railroad em- 
ployees who stand to lose the most in a catastrophic accident caused by alcohol or 
drug abuse. A random testing program designed to help prevent accidents is in the 
interest of railroad employees. 

"nte witnesses have been requested to address several issues posed by the Commit- 
tee. I would like to comment on the proposed legislation in the context of these 
Issues. 

1. Which types of individuals should be covered by drug testiiw? The current drug 
and alcohol regulations aroly to those employees covered by the Hours of Service 
Act (45 use §61 et. seq.) Tlus includes employees in train and engine service, dis- 
patchers, operators, signal maintainors and some yard masters. These employees are 
directly responsible for the safe operation of trains and the wayside signals. Thus, 
there 18 a strong argument that the public interest in the safe operation of trains 
justifiee the testing of such employees. That argument would beccone more difficult 
to make under a Federally mandated program if the expanded class of employees 
has Uttle to do with the safety of railroad operations, Itus consideration becinnes 
more important as we proceed beyond "for cause" tests and implement "random 
testing." Thus, it appears that the provision in S. 632 requiring the application of 



the rule to emplt^ees other than those now covered is not appropriate even thou^ 
there may be vahd reasons for extending coverage to other Classes of employoes. It 
would be more prudent to direct the Secretary of Transportation to consider expand- 



1 coverage and rea^ a decision on the basis of a fully developed administrative 

2. Under what conditions should an mdividual be tested? Existing regulations re- 
quire the testing of employees following certain accidents and pemut testing follow- 
ing minor accidents and violations of railroad operating rules which define safe op- 



tions for testing. 

3. How often should an employee be tested? S, 362 calls for a testing of covered 
employees at least every six months. It would appear that with return to service 
physi(»ls, post accident testing, reasonable cause testing and random tasting, it 
would be only necessary to require drug screens for covered employees at their r^u- 
tar physical examinations, which range in frequency from one to three year intei^ 

4. What safeguards are appropriate? Any random testing procedure would have to 
be carefiillv structured by the railroad with adequate safeguards to ensure that the 
^stem will be administered in a fair and reasonable manner. By its very nature 
tunely random testing will avoid the possibility of using a tasting program to selec- 
tively harass or disadvantage particular employees. Employees tested would repre- 
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Bent a statistically valid proHle of the work force. The circumstancee for collections 
of body fluid samples should be structured to protect the dignit; nT the individual. 
The testing laboratories performiiiK tests ^ould be proficient. Hie integrity and 
chain of custody of samples should be protected. Samples which teet positive in a 
drug ecreen should be retested using a second test methodology. These are some of 
the ^proprjate saf^uards which come readily to mind. 

5. Under what circumstances should rehabilitation be offered? Under the ensting 
regulations each individual with drug or alcohol problems who voluntarily seeks as- 
sistance or who is referred to the company by family or fellow employees is offered 
counseling and rehabilitation. In addition, in most cases railroad emplojree assist- 
ance pn«rains are available to employees who are detected to be in violation of the 
company B drug and alcohol rules. 

6. What are the appropriate sanctions for employees who are found to have 
abused alcohol or ille^ drugs? A number of railroads adhere to the polii^ of termi- 
nating the employment of any person found to have ingested drugs or alcohol while 
on duty or found to be under the influence of drugs or alcohol. Upon terminatitm 
the employee may seek assistance and rehabilitation in a Company sponsored pro- 
gram. These railroads normally permit the person to return to duty after a period of 
one year if it can be demonstrated that Uiere is no drug or alcohol dependence- 
After a second violation the employee is dismissed and not considered for re-employ- 

Other railroads have entered into so called "by-pass" agreements with the unions 
under which a firvt time offender found to be in violation of the railroads' drug and 
alcohol rule is suspended from service and offered rehabilitation. The employee can 
then return to service following rehalrilitation. A second offense results in perma- 



Under either approach the employee has the opportunity to under^ treatment 
and rehabilitation. The actions only vary to the eittent that railroads with "hy-pass" 
agreements permit the employee to return to work as soon as successful treabnent 
is completed. The first time offender on railroads without "by-pass" agreements 
cannot return to service until the employee assistance counselor and the company 

Csician determine that the employee has been rehabilitated and the emplt^ee ha« 
D out of service for a period of time established by company policy. 
The provisions of S. 362 direct the Secretai^ of Transportation to OHiaider spediic 
sanctions for alcohol use or impairment while on duty and for unlawful use of a 
controlled substance. The Federal Railroad Administration did consider the posfobil- 
ity of establishing prescribed disciplinary actions durit^ the course of the adminis- 
trative rulemaking on drugs and alcohol. The problem is that FRA does not have 
the authority to impose sanctions against an employee— only against the railroad. 
In situations such as a deliberate act c^ sabota^ m a safety device, such as cab 
^nal warning devices, this is obviously a major defect in the law. Wo support 
dot's request that it be given authority to proceed against individual employees, as 
it now has to proceed against the comptanies, in the case of violation of safety regu- 
lations. The question of the appropriate level of governmental sanctions, both 
against railroads and against employees, is a matter that should be left to the rule- 
makingauthority of FRA. 

Mr. Chairman, we would be remiss if we did not emphasize that the vast mqjoriW 
of railroad employees are among the most responsible and productive in the nation s 
work force. These railroad employees must receive a substantial amount of credit 
for the significant improvements in the railroad industry's safety record. Train acci- 
dents, employee injuries, and fatalities have been decreasing in number. Our safety 
record could not have bieen accomplished without a dedicated, efficient, and sober 
work force. 

The Chairhan. Mr. Dempsey, I agree with you and value your 
historical perspective. Perhaps you are right. Perhaps we ought t» 
make it a more narrow bill. We wiint to do it with caution. Senator 
Danforth and I are not trying to make headlines. We are trying to 
proceed in a deliberate and objective fetshion. Perhaps it should be 
discretionary. 1 think one dn^ is as bad as the other. We could 
spend all day long on that one. 

From your standpoint Mr. Dempsey, is this l^islation realistic in 
the trucking industry. 1 value your experience. 

Mr. Demtoey. Senator, they are all good friends of mine there, 
emd as you say, we do have em economic interest in it in the sense 
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that these things are expensive, and you know, the question was 
asked, well, who is going to pay for it and all of that, and I would 
certainly defer to Lana Batts on that question. 

Just as I was listening to the testimony, though, it occurred to 
me that if they can weigh the trucks at weighing stations they 
ought to be able to take random tests, but maybe that is not right. 
I do not know. 

The Chairman. Mr. Landry, you sound like my pollster. I got 
both messages from you. 

Are you for random testing or not? 

Mr. Landry. We are, as I tried to point out, Mr. Chairman, we 
are in favor of the concept of random testing and think that it 
should be included — as I sfiid, our memberriiip is divided over 
whether it ought to be merely expressly permitted by r^ulation or 
mandated by the r^ulation. 

The Chairman. You see, Mr. Dempsey is talking about help. He 
looks upon the r^ulation aa help, rather than a burden. Quite 
ftrankly, with respect to our friends in labor, I would think that if I 
were Uie business manager I would want the kind of help as out- 
lined in the context of the Dempsey testimony. Thus, I could tell 
all prospective workers, look as business manager I have got to en- 
force this rule. It is a sensitive thing, but the government requires 
it in the name of the public good. Based on your experience and 
without giving me the poll about some members wanting it while 
some do not what do you think we ought to do? 

Mr. Landry. Mr. Chairman, we uneinimously, all of our members 
want a Federal regulation in this area. 

The Chairman. Very good. That is what I wanted to find out. 

Senator Danforth. 

Senator Danforth. I ctinnot improve on that question. 

The Chairman. Senator Exon. 

Senator EzoN. That last question kind of reminds me of the old 
story, everybody is for the new church, but over half of them 
oppose it because of the location. 

That is one of the problems we run into, but I would like to ask a 
question of Ms. Batts and Mr. Turner. 

The reason that we are here today, is because of a terrible trage- 
dy north of Baltimore involving two trains. It is my view that when 
these kind of things happen the good that comes out of them is 
that we try and institute some type of reforms in order that it does 
not happen again. I am sure that we all agree with that. 

As I understfind from your testimony you felt that with respect 
to random mandatory drug testing and based upon the input of 
your organizations that you represent, you are not in favor of in- 
cluding your operators under such a law. 

Am I coirecuy reading your statements? 

Ms. Batts. We do not favor random drug testing at this time, be- 
cause we think that there are other steps that can be taken now 
which will aid in tiie detection of drug ^use among truck drivers. 
For example; drug tests should be a part of the pre-employment 
physical. We petitioned DOT in May, 1986 to ask for such a re- 
quirement. DOT has not yet responded or issued an advanced 
notice of proposed rulemaking. Previously, DOT only wanted drug 
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testing for drivers of hazardous materials. We think it heis to apply 
to all truck drivers. 

We also think that drug testing on the periodic exams and the 
biennual exams should also apply to commercial truck drivers in 
the commercial zones. If Congress were to pass a law today, it 
would not apply to drivers in commercial zones, because there is an 
exemption from Bureau of Motor Carrier safety regulations for the 
commercial zones. In other words, we think that DOT should at 
least the first two steps, that is, include drug testing for the pre- 
emplo^ent applicant £is well as the biennual medical examina- 
tion, m addition, to eliminating the exempt commercial zones. 
Those two steps will go a long way toward dealing with the drug 
problem. 

The second objection that we have, is based upon ttie sheer num- 
bers of drivers. How do you test over five million truck drivers em- 
ployed by 214,000 companies? For example, the airlines are repre- 
sented by less than 100 members. The railroads representing fewer 
than 100 companies. How do you test an owner-operator who is his 
own company? Who administers the test? Roadside inspections con- 
ducted under the Motor Carrier Safety Assistance Program will be 
checking truck drivers more often. About 90 percent of the inspec- 
tors are police officers who have the authority to administer a test 
at that point. 

We think you are going to get at drug abuse through the new 
programs such as MCSAP that have been adopted, and if DOT 
would Etdopt the drug regulations that we have petitioned. 

Senator Exon. My answer to that would be if it is random then 
it might not be nearly as oppressive as you think it might be, but 
then again I do not know. Mr. Turner, what do you have to say on 
that? 

Mr. Turner. Mr. Chairman, we are in favor of the random drug 
testing, and we wanted to go one step farther, of a reasonable cause 
if for some reason we suspect that there is a problem, then we 
want to take care of the problem and nip it in the bud, then we 
certainly do not want someone out on the road who is going to en- 
danger not only the lives of people on the vehicle but also tt^ other 
motorists that we share the highways with. 

Senator Exon. One last question, Mr. Chairman. I know my time 
is up, but I would like to a^ this to Ms. Batts and Mr. Turner 
again. You are aware, I am sure, that as it was brought out in our 
subcommitee hearing, Mr. Chairman, the other day, that one of, at 
least one of the railroad employees had a tremendously bad driving 
record, in fact, had been convicted, as I understand it, or had been 
charged with DWI not too many months ago. I am wondering about 
your two orgemizations. If you routinely suggest to your members 
or do your members check the drivers records of the people who 
drive your public conveyances? 

Ms. Batts. Yes, our companies check the driving records, but as 
you are well aware it has been almost impossible to do that up 
until the passage of the commercial driver's license. 

Senator Exon. I heard that same thing the other day here, that 
it is almost impossible to do that. I have had my staff check it out, 
and we found out in checking with the Motor Vehicles Directors 
Association that while they do not know the overall proposition. 
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most of the States currently have a system where insurance compa- 
nies and others can make inquiry with regard to drivers' licenses 
for a very minimal fee. Are you telling me that vou could not get 
Jim Exon's driver's license in Nebraska if I applied to one of &e 
people that you represent. 

Ms. Baits. No, I did not say that at all. Senator Ebton. I can find 
the driving history, if I know it is Jim Exon and he has a driver's 
license in Nebraska, but short of goii^ to every State motor vehicle 
administrator eind making sure that I know every alias that you 
possibly could have and every way that you could spell Exon, I 
cannot tell if you have got more than one license. The problem is 
those licenses I do not know about, and then trying to determine 
that driving record. The commercial driver's license will solve that 
problem. 

Senator E]xon. Are you telling me that when this person applies 
to go to work for one of your companies they do not even ask them 
to ust on their application where they have driver's licenses and 
what the numbers are? 

Ms. Batts. Well, they are only allowed to have one, but if there 
is no wav to prohibit them from having more than one a truck 
driver will get more than one license. In fact, the same motor vehi- 
cle administrators will tell you that eis many as 40 percent of the 
truck drivers have multiple licenses. The commercial driver's li- 
cense is going to eliminate that situation. But then what your ques- 
tion then asks, assiuning that we can find where the driving 
records are, "Do we check the driving history?" The answer is yes. 
But you must remember there is a court case that says we cannot 
use the driving record of that individual when the violations oc> 
curred while he was driving an automobile to discipline him while 
he is driving a truck. 

Senator ^on. No, but you would not have to hire him. 

Mr. Baits. You cfin use it in the hiring process but you cannot 
use it in the firing process. 

Senator Exon. All right. Do you have any different view on that, 
Mr. Turner? 

Mr. TunNEB. Mr. Exon, there are already Federal regulations 
that require that we find out from the employees on a yearly basis 
any tramc violations or convictions. That is already in the Federal 
regulations, of which we already do. Just to add, so far as on the 
licenses, it is next to impossible to tell whether or not someone 
does have a license in another State. The new regulations — as a 
matter of fact the Motor Carrier Act that weis pEiBsed in 1986 is 
now requiring employees to respond to us more frequently within 
the time that they are convicted of a trafSc violation. 

Senator Exon. Are you indicating to us that a significant 
number of the bus drivers and a significant number of the truck 
drivers are covering up their driving records? I do not think that to 
be the case. 

Mr. TuBNEB. I do not think so, but as I say, the regulations are 
requirii^ that they do tell us about them. Wl^ther we as employ- 
ers want to check on them, yes, we do have the means. As you 
have said, you can check tilrough motor vehicle records in various 
States. 

Senator Exon. Do you check them? 
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Mr. Turner. I do. Unfortunately, one State we deal with there is 
a Privacy Act that I as an employer cannot get it It has to go 
through the emplc^yee himself. 

Senator EbtON. Thank you, Mr. Chairman. My time is up. 

The Chairman. Senator Breaux. 

Senator Breaux. Thfink you, Mr. Chairman. 

I thank the members of the panel. 

Ms. Batts, you have a classic statement. I really love it. It is kind 
of hard to figure out exactly. It looks like you go right to the edge 
of the cliff and then you stop. I mean, I know you are against 
drues. That is clear. I also know you are for stropg penalties for 
anybody who uses them, Euid I know you do not mind testing if 
there is a probable cause that someone is using dn^s You get a 
little bit closer when you say we do not mind roadside monitoring. 
I do not know what that is, but you do not mind peple being moni- 
tored at the roadside for illegal drugs. However, what I do not un- 
derstand is, why do you support drug testii^ if the pec^le to be 
tested have advance notice of the test? 

Ms. Batts. We do not support that. 

Senator Breaux. But you do not support it if it is a random test. 
However you do support it if it is advance notice. You talk about 
how you aJl have petitioned the Transportation Depiuiment to sup- 
port drug screening for pre-employment so you do not mind dnig 
testing for pre-emfMoyment application, and apparently you do not 
mind drug testing if it is part of the biennual physical examina- 
tion. So what you are telling this committee is that we support 
drug testing if the people that are going to be tested know when it 
is going to occur; however, if they do not know when the test is 
going to occur you vehemently oppose it. 

Ms. Batts. We oppose advEuice notice of drug testing, for exam- 
ple, before the physicals that drivers are required to have. We 
oppose random drug testing because we do not know how we are 
going to be conducting the tests. Drug testing can be done through 
the monitoring of the roadside inspections and the Motor Carrier 
Safety Assistance Program, (MCSAP) because about 90 percent of 
the inspectors at those roadside inspections are police officers who 
have the authority if they have probable cause that those Individ- 
uals were under the influence of drugs or alcohol. 

We support random testing when there is probable cause — ^we 
support testing when 

Senator Breaux. Obviously, if somebody is driving down the 
wrong side of the road that is probable cause. He ought to be 
stopped. Somebody ought to test the guy to see if he is awake or on 
drugs or something is wrong. What I am saying is that your asso- 
ciation does not mind it if we notify him when it is goii^ to occur. I 
do not understand that. Assuming that the details can be worked 
out for random testing, is your opposition still the same? You are 
concerned about the process apparently, but suppose the process 
can be worked out so that we can establish random testmg for 
people who have commercial licenses as commercial truck drivers. 
Do you still oppose it at that time? 

Ms. Batts. We have to know what the process is. I do not want 
to agree in concept to something when you consider the sheer num- 
bers. Again, it is the same thing the Secretary pointed out. 
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Senator Breaux. I am not talking about testing every driver. I 
know there are more truck drivers than you have airline pilotfi. We 
are not talking about testing every one of them. The concept here 
is that if they know tests could occur, if you test only 1 percent, no 
one knows which 1 percent is goit^ to be tested. So it acts as an 
impediment to the illegal use of drugs by the other 99 percent who 
probably will not be tested because nobody knows which one it is. 

Ms. Batts. But the random testing that the airlines are going to 
do is the random testing within those companies, on some kind of 
fiicility that tiiose companies have, and under some kind of doctor's 
supervision in a controlled situation. How are you going to do a 
random test in Montana when it is 30 below and the wind is blow- 
ing 40 miles an hour? How are you going to figure out which ones 
to test? Is the government then going to do the random testing? Be- 
cause that is the only way it can be done if it is em owner-operator. 

Senator Breaux. Well, the word we are getting from your asso- 
ciation is, if you tell us when the test is going to occur we will ap- 
prove it, but if it is a random test and the person being tested does 
not have the time to prepare for it, then we are against that. I 
think that is a fallacy, because you support the concept of testing 
but only under your time frame and only when you know when the 
test is being set. I don't think that is gettit^ to the real point of 
what the Ctiairmem is trying to reach. 

Thank you. 

The Chairman. I thank the Senator, because that is what we 
have in the IBS, random testing, 1 percent. It keeps us honest. 

We have random testing and we do not worry how it is to be paid 
for or administered. They will knock on your door. 

Senator Danforth. 

Senator Danforth. I have nothing, Mr. Chairman. 

The Chairman. Well, we appreciate this pemel's appearance 
venr, very much, and we will move to the next panel. 

"me committee will move on to Panel Number 2. Is Captain Rich- 
ard Stone of the Aeromediced Research, Airline Pilots Association, 
Mr. Lawrence Maim of the Railway Labor Elxecutives Association, 
Mr. Vernon McDoi^all, of the International Brotherhood of Team- 
sters, and Mr. Robert Molofsky, representing the Amal^imated 
Transit Union. We will start with you. Captain Stone. By Uie way, 
your statements will be included in the record in their entirety and 
we will ask that you please summarize. 

STATEMENTS OF CAPT. RICHARD STONE, EXECUTIVE CHAIRMAN 
FOR AEROHEDICAL RESEARCH, AIR LINE PILOTS ASSOQA- 
TION, ACCOMPANIED BY GARY GREEN, LEGAL DEPARTMENT; 
ROBERT A. MOLOFSKY, LEGISLATIVE DIRECTOR, AMALGAMAT- 
ED TRANSIT UNION; VERNON McDOUGALL, INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFERS, WAREHOUSE- 
MEN, AND HELPERS OF AMERICA; AND LAWRENCE M. MANN, 
RAILWAY LABOR EXECUTIVES ASSOCIATION 
Mr. Stone. Thank you, Mr. Chairman and members of the com- 
mittee. I am Richard B. Stone, executive chairmem for Aeromedical 
Research of the Air Line Pilots Association. With me is Gary 
Green, who is head of our l^al department. The Air Line Pilote 
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AsBociation comprises some 39,000 professional airline mlots who 
work for 47 airUnes. I take great exception to many of the com- 
ments that were made here this mommg which implies that our 
union has been irresponsible in substance abuse programs. 

First, it is import^t to understand that drugs thus far are not a 
significant problem among airline pilots. Based on accident reports 
compiled by the National Transportation Safety Board, there has 
not been a single U.S. scheduled airline accident attributed to alco- 
hol or drug abuse by the pilots. The cockpit of a modem jetliner 
has no room for drugs, alcohol, or any other substance that mipairs 
judgment and performance. Airline pilots recognize this. 

The first real issue that seem to be before this committee is the 
question of random testing, but let me tell you that we are in 
agreement with the committee that there should be some form of 
testing in the industry, the trans[>ortation industry, but it ought to 
be based on studies that have foimd where the effect can be weU 
matched. In our proposal we find that pre-«mployment screening of 
applicants after an aiccident, probable cause, and during a rehabili- 
tation program are all adequate causes for testing. We are for testr 
ing. 

However, we are unalterably opposed to random testing because 
of five specific reasons. The first one is that random testii^ is inef- 
ficient. The best evidence that we have is that there is a miniscule 
number of pLlots using illicit drugs. Furthermore, random testing 
only looks at the individual once or twice a year. Our human inter- 
vention and motivation study which is our alcohol program and is 
a substance abuse prc^am as well on the other hand monitors the 
pUot 24 hours a day seven days a week. 

Second, the problem of false positives makes random testing a 
threat to thousands of innocent individuals whose lives emd careers 
will be tainted by nmning his test results. Third, random testing 
will be abused by employers as a way to harass and rid themselves 
of so-called problem employees. Fourth, there is a real problem 
that financially pressed airlines will use random testing not as one 
element of a comprehensive drug testing program but as the entire 
sum and substance of it. 

Even though comprehensive employee assistance programs can 
be shown to be extremely cost effective, some unenlightened or fi- 
nancially pressed airlines wUl be tempted to go the cheap emd dirty 
route, administer the dri^ test to everyone and simply fire those 
that come back positive. 

Lastly, random testing as mandated by the government violates 
the Fourth Amendment of the Constitution. There have been sever- 
al court cases supporting this position, and we feel that some day 
when it reaches the Supreme Court we will all find out that 
random testing has turned out to be a complete WEiste of time. 

The Air Line Pilots Association takes a very hard stand against 
the use of drugs. However, we go beyond the question of testing if 
we are to resdly have an effective drug program. The way to drug 
and alcohol free cockpits is through a good rehabilitation program 
coupled with a strong professional stfuidards program where on a 
pilot to pilot basis users can be brought out of tne closet. Such a 
program has existed for alcoholic pilots for more than 12 years 
now. That is the HIMS program I refer to. Thus far we have suc- 
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cessfuUy rehabilitated 600 pilots in our pro-am and 200 pilots out- 
ride of our prt^am. We have a long-term success rate of 98 per- 
cent. This is a resounding success by anyone's standards. 

No working pilot is immune from the scrutiny under the union 
program. Everywhere he goes, in the cockpit, at home, at the sjr- 
port, he is exposed to people who can and will report him and are 
taught to report him, for they save his life. The system watches 
him 24 hours a day, seven days a week. Random testing, which 
only looks at him once or twice a year, comes in a very poor second 
as a detection device. 

Our goal then is to avoid random testing. Instead, we propose the 
ALPA HIMS concept, which deals with all substance abuse. This 
clearly is the only refilistic approach to us. 

Before concluding, let me briefly summarize some rather puz- 
zling recent developments in the drug prc^am. The advanced 
notice of proposed rulemaking that Secretary Dole spoke about this 
morning was issued on December 4th, find speaks to the fact there 
is very little evidence available about drug and alcohol abuse or to 
support dnig and alcohol abuse in the aviation community. The ad- 
vance notice in fact intended to solicit data so that the agency 
could determine whether a rule was necessary or not. 

On January 21st, however — I just have another 30 seconds or so. 

The Chahuian. Go right ahead. 

Captain Stone. On Jfuiuary 21, however, two days before the 
comment period closed, the Secretary of Transportation announced 
to the press that the department would be issuing r^ulations in 
which random testing for drugs and alcohol would play a promi- 
nent role. In other words, the Secretary apparently decided that 
random testing weis a solution before the FAA could conclude pre- 
liminary rulemaking procedures. Our confusion as to the depart- 
ment's intent was compounded by the very fact that on that day 
the FAA fdlowed 30 days further for the comment period before it 
closed. 

In conclusion, Mr. Chairman, I would hope that the committee 
would share our concerns over random testing, that we would work 
tt^ether to ensure that we put in place an effective program that 
emphasizes rehabilitation as well as prevention while maintaining 
the basic protections we all enjoy as free Americans, and I will be 
happy to answer any questions. 

iFhe statement foUows:] 

Statement of Capt. Richard B. Stone, Are Line Pilots Association 
Good moming Miater Chairman and members of the Committee. I am Richard B. 
Stone, Executive Chairman for Aeromedical Resources of the Air Line Pilots Asso- 
ciation. The Air Line Pilots Aseociation represents 39,000 professional airline pilots 
irtio work for 47 airlines. On behalf of ALPA I appreciate the opportunity to appear 
at this hearing to address the issue of drug and alcohol use as it relates to the air- 
line industry and to discuss the legislation that you and Senator Danforth have in- 
troduced- It is our hope that these hearings will lead to the formulation of aound, 
ratioiud policies that can be consistently and equitably applied. 

As the Federal Aviation Administration observed in the Advance Notice of Pro- 
posed Rulemaking (ANPRM) issued on this subject on December 4, 1986, there is no 
evidence liiat drug or alcohol use is a significant problem in the airline industry. 
Since the beginning of commercial aviation in the United Statce — a period of more 
than 60 jtears during which hundreds of certified carriers have flown more than 100 
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million flights — there has not been a eingle U.S. achedul«d airline accident attribut- 
able to alcohol or drug use. 

Nevertheless, I doubt if any ratiraial person isn't alarmed at what illicit drugs are 
doing to our society, and that includes airline pilots. Expecialty airline pilots. 

The cockpit of a modem jetliner has no room for drugs, alcohol, or any other sub- 
atances that impair jud^ent and performance. Airline pilots recognise this. "~ '" " 
the FAA. Its rules forbid the use of alcohol, illicit drugs, and even ai 
harmless o " 

alcoholic c_ „ 

fully aware of these rules and support them unflinchingly. Their lives end those <tf 
their pawengers depend on strict adherence to these principles. 

Accordingly, maintaining a drug and alcohol free cockpit is of major importance 
to ALPA. The way to drug and alcohol free cockpits, however, is tbrough a good 
rehabilitation program coupled with a strong professionat standards program, where 
on a pilot-to-pilot oasis, users can be brought out of the closet. In this regard, let me 
tell you about a highly effective program to treat alcoholism that ALPA, in comunc- 
tion with the Federal Aviation Administration and most airlines, has developed and 
implemented over the years — the Human Intervention Motivation Study <» HUMS 
program. 

The HIMS program formally b^an 13 years ago with the assistance of a grant 
from the U.S. government. Funded, with matching money from ALPA, the program 
resulted in the eetablidiment of a number of joint management-ALPA intervention, 
rehabilitation and preventative programs throughout the industry. The formal pro- 
gram has always included the FAA medical certification authoritiee as an integral 
part. 

Let me briefly describe how this program works: 

Any individual (another [nlot, a company official, Mends or family) can report a 
suspected alcoholic pilot to the union. Fellow pilota, trained in alcoholism interven- 
tion, approach the suspect and speak to him, peeivtO'peer. Hie individual is persuad- 
ed to come forward vcdontarily for help. He then is taken off flying duties and usu- 
ally put on paid sick leave. The FAA, which has no latitude on ttiis point, must take 
away his pilot's license. The alcohdic tiien is referred to a clinic for rehabilitation. 
If he successfully completes long-term rehabilitation, he is given his license back 
and returned to the cockpit, where he is monitored for a minimum of two yean. 

To date some 600 ALPA pilots have undergone this process (with another 200 
being handled outside the ALPA program), llie ALPA pilota have a 93 percent suc- 
cess rate in rehabilitation, which is a resounding success by anyone's standards. 

No working pilot is immune from scrutiny uuler the union program. Everywhere 
he goes, in the codipit, at the airport, at home, or at a party, uie pilot is exposed to 
~wple who can and will report hun. This system watohee him 24 boura a day, seven 

1^ a week. Random testing, which only looks at him once every year or so, comes 
ui a peor second as a detection device. 

llie HIMS program has developed an outstanding track record, with a reputatioQ 
for results which benefit the membership and the industry as a whole. It is well- 
known throughout the industry and has been recognized nationally as a model of 
rehabilitation programs for pnnsssionals. 

The HIMS concept is based on the idea that airline pilots are not cloeely super- 
vised as are traditional workers; hence, the opportunity for supervisory identifica- 
tion of problem behavior is truncated. TUs requires the education trf peers so that 
they who work together daily can recognize and identify problem cases and act to 
obtain assistance for their fellow pilots. The HIMS program concepts do not pre- 
clude normal company discipline; and they preserve employer, employee and FAA 
prerogatives. 

Given the effectiveness of the pro-am, coupled with its emphasis on rehabilita- 
tion rather than punishment, we oebeve that the HIMS program can and should be 
applied to the management of drug problems ^ould they arise in pilots. In fact, as 
rare cases of drug use surfaced over the vears. usually m conjunction with alcohd 
disorders, the HIMS concept proved flezinle enought to encompass management of 
these matters. 

Let me now comment on pending r^ulatory and legislative initiatives with re- 
spect to curbing the use of ill^al drugs By industry employees. 

'- i preliminary matter we are confused by the actions of the Department of 
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rransportation since it seems to be asking questions and giving answers at the same 
ime. The ANPRM issued on December 4liy the FAA— the agency tasked with regu- 

_.: : *-■_ ...j-.-.-j .!._.. i:__ .__ ii^i_ j_.. 'lable about drug a"" "' 

ether it jeopardist 
that the agenqi 
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latins air safety— indicated that far too little data was available about drug and al- 
cohol abuse in the aviation community to even know whether it jeopardised air 
safety. The ANPRM was, if fact, intended to solicit dato so that the agency could 
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determine whether or not rulemaking was appropriate in this area. On January 21, 
however, two daya before comnienta on the ANPRM wre due, the Secretary of the 
Department of Transportation held a press conference and issued a press release in 
which she stated that the Department would definitely be issuing regulations. The 
scope of these regulations was articulated with some specificity and included 
random testing for drug and alcohol use for persons engaged in the industry. The 
Secretary, however, gave no due as to what information she had obtained since De- 
CMnber i that woula support this brood, complex and, in ALPA's opinion, constitu- 
tionally flawed program. Our confusion as to the Ekepartment's intent was com- 
pounded hy the ract that on the same day the Secretaiymade her pronouncements, 
the PAA was extending the comment penod for the ANPRM. In addition, the pend- 
ing legislation, which is supported by the Department was introduced on that very 
d^ md calls for DOT to issue re^ulatjons requiring among other things, random 
testing. All of this without any h^d evidence that airline ufety has been compro- 
mised 1^ drug and alcohol abuse by the Right crew. 

ALPA's concern over this rush to judgment does not mean that ALPA opposes 
testing for drug or alcohol use in all instances. As I mentioned before, ALPA is ex- 
tremo^r concerned ^>out maintaining a safe flying environment as our very own 
motto — "Schedule with Safety" — indicates. Properly used and understood, there are 
times ifbea testing may be useful. 

Ifowever, ALPA categoricaty opposes random drug testing. This dragnet approach 
of seenlKs, without probable cause or even the slightest basis for suspicion, is re- 
pugnant to the VS. Constitution. It conflicts with the basic principle of the pre- 
sumption of innocence. 

Random testing means that any worker can, without notice, be required to submit 
to a drug test On the surface, it has a certain appeal. "Catch all the addicts with 
random drug sweeps, get them out of here, and we'll solve the problem." We all 
want quick, easy solutions to the current problem, so we can forget it and move on 
to the next one. 

Unfortunately, the matter is not that simple. Random testing has far too many 
drawbacks to nuke it the solution. In fact, it won't even work as one part of a broad- 
er, nniltifaceted approach to the drug pix4>lem. 

First, there are the Constitutional issues. Random drug testing (i.e., being selected 
indiscriminately and without warning, on someone else s whim, to submit a urine 
specimen in the presence of a company or government official) is an inhumane and 
unconstitutional invasion of people's privacy. Of course, public safety must be pro- 
tected too; but we need not throw out the Constitution to keep drugs out of the cock- 
[Ht. In fact, we seem to be doing a good job of it without random testing. 

Drug tests also are notoriously inaccurate. Studies have shown tliat as many as 
100 percent of the samples submitted to laboratories were inaccurately analyzed. 
Even under good laboratory conditions, some common substances such as poppy 
j rolls and over-th»counter cold medicines can give a false reading that drugs 
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i "false positive" readings can ruin the lives and careers of thousands of 
workers. This is particularly true for airline pilots. Remember what I said earlier 
about pilots being scared at the thought of drugs or alcohol in the cockpit. The 
merest hint that a pilot is impaired by drugs can destroy the delicate relationship of 
trust and communication that keeps two or three pilots in a cramped cockpit work- 
ing safety and efficiently for hours on end. Pilots are a close-knit group. As soon as 
word got around that "Joe washed out on the drug screen," Joe would be a pariah 
in every cockpit on his airline, regardless of wheUier or not the test was accurate, 
lliere are legitimate worker concerns that random testins could be used 1^ man- 
to get back at employees who ere viewed as "troublemakers." This would 



random testing — why do we need all these other, expensive parts of the program 
like educatioji and rehabilitation and such?" Any industry that is fighting to reduce 
costs in order to remain competitive— such as the airlines— will be pressured to skip 
the rest of the prc^ram and put all its eggs in the random testing basket. That, I 
can BHure you, is a guaranteed formula for failure. 

Finally, court decisions already are drawing a tighter and tighter noose around 
the entire practice of random testing. Anyone who is betting on random testing to 
solve the drug problem may find in the not too distant fiituro that the whole issue is 
moot bscause tfie courts wul have cut off that whole avenue of approach. 

So if random testing is not the way to solve the drug problem, whero do we go 
from here? 
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That is a pretty hard-line approach toward drug use. Despite this, certain propo- 
nents of random teatinf have attempited to portrajr the unions as "standing m the 
doorway with a baBeball bat" on tbe iasne of dru^ testuig. Nothing could be ftirther 
from the truth. As I said, we are seared of drugs mvading the co(£pit, and we want 
to take every rational step toward preventing that. 

Our goal is to adapt the union's alcohousm program to include all substance 
abuse. It deals humanely with human problems. It does not violate the Constitution. 
It is efficient and effective. Employees, managers, the FAA and professionals in al- 
coholism treatment all have nothing but praise for, and confidence in, this program. 

The only thing random testing offers is the opportunity for some to grab nead- 
lines with cheap shots and bu^nrords. It avoids real solutions to a very real and 
ravwing problem in our society. Unless we want to shove American soci^ and our 
Constitutional safeguards out onto the slippery slope of random testing, I don't see 
how there can be any question as to where we need to go from here. 

In conclusion, Mr. Qiairman, I would hope that the Conunlttae would share our 
r random testing and that we can work together to ensure that « 



in place an effective program that emphasizes rehabilitation as well as pi 

while maintaining the l>asic protections we all enjoy as free Americans. I would be 

happy to answer any questions that you may have. 

The Chairman. Very good. We have as a correction here Mr. 
Robert Molofsky of the Amalgamated Transit Union. Mr. Moloftd^. 

Mr. Molofsky. Thank you. I am legislative director of the ATU 
Etnd I Eim here on behalf of our president, James LaSala, to present 
our union's views 

Senator Danforth. Could you speak right into the microphone, 
please? 

Mr. Molofsky. Yes. To present our union's views on the issue of 
tilcohol and controlled substance testing in the transport indiistry 
and to stress the value of employee assistance programs as a means 
of addressing problems in this area. 

We represent over 165,000 public transit workers in the U.S., in- 
cludii^ over 10,000 in the intercity bus industry employed by the 
Greyhound and Trailways Corporations principally. As you know, 
the two bills pending before this committee do not attempt to 
impose covereige over employees in the intercity bus industry. We 
believe, however that the legislation raises very serious questions, 
and we certainly welcome the opportunity to join in these discus- 
sions. Although we are not urging legislative atction for our indus- 
try we believe there are several important ways we can work to- 
gether with the industry and the Department (rf Transportation to 
maximizepublic confidence and siifety m intercity bus travel. 

The ATU views drug abuse and alcoholism as an illness. Thoee 
sufferii^ from these diseases require treatment, not punishment. 
At the same time, substance abuse can pose health and safety haz- 
ards on the job and to those of the ridmg public. Accordinely, we 
believe that the problem of substance abuse ought to be addressed 
squarely eind cooperatively by employers and unions. We share 
your concern that ensuring the safety of the riding public should 
be of paramount concern to all involved in the transit industry, 
and I can say without question that for decades the ATU and the 
other unions in the transport industry have been comnaitted to 
maximizing the safety of the riding pubhc, including direct partici- 
pation in me war on drugs. 



zedbyGoOgIC 



I believe all of us are here today not to question that no one 
should be allowed to drive a bus under the influence of alcohol and 
drugs, but rather what weapons, what most appropriate tools and 
tecmiiques we can employ to ensure that this continues to be the 
case. An effective testmg and treatment program should be devel- 
oped and expanded by the local parties to help assure that this is 
true. However, if the debate and discussion today focuses primarily 
on provisions of this bill permitting the use of random testing, 
which we strongly oppose, then we may all lose an opportunity to 
work tt^ether in developing the appropriate array of alternatives 
to random testing which may be a much better way to address 
these public safeW issues. 

S. 356 and S. 362 contain several concepts which we are prepared 
to explore and discuss with this committee and the Department of 
Transportation. I refer specifically to the issues raised by testing 
based on probable cause or reasonable suspicion, pre-employment 
and post-accident testing where drug or alcohol use is suspected as 
a causal factor, eis well as testing incident to the biennual exams. 

These measures, which do not present the serious constitutional 
problems raised by random testing deserve more favorable atten- 
tion by all who are concerned with this problem. In the area of 
testing, we vigorously oppose the unilaterfil implementation of 
random testing in the workplace whether by l^islation or other- 
wise. Such prc^ams are of questionable l^ality and serve only to 
create climates of distrust and intimidation in the workplace. 

There is no evidence that they work, and the high cost involved 
takes away resources needed to establish and fund long-term treat- 
ment and rehabilitation programs. In our view, £my and aU testing 
to detect alcohol and drug im[>airment must indeed be based on ob- 
servation of worker performance and objective findings of probable 
cause with the employee then subjected to reliable and verifiable 
tests followed by appropriate treabnent and eventually reemploy- 
ment. 

We further premise our discussion of positive approaches to sub- 
stance abuse by emphfisizing that the transit and the over the road 
bus industries are overwhelmingly safe industriea. The statistical 
evidence gathered by the Federal regulatory agencies currently in- 
volved in motor carrier safety issues has shown that the safety 
record within the industry is commendable and has been steadily 
improving over the last five years. 

While we rect^nize the existence of drug and other substfrnce 
abuse, we believe that where such abuse occurs it has eiffected only 
a minute portion of the total work force within the transport in- 
dustry. We are unaware of any studies indicating a deterioration of 
safety standards in the industry or an uncontrolled epidemic of 
problems which would warrant new l^islation in the area. We be- 
lieve existing Federcd safety regulations, if enforced, should provide 
the necessary saf^uards to ensure and solve the drug and alcohol 
problem as it exists. 

In this r^ard we would like to call to the committee's attention 
the new Commercial Motor Vehicle Stdfety Act, which sete new 
testing and disciplinary standards, including those addressing em- 
plc>yees involved with dn^ or alcohol abuse. The point we wish to 
emphasize in this area is uiat present l^islation as enacted by the 
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Congress already allows sufficient authority for the Department of 
Transportation to establish comprehensive r^ulations involving 
dn^ £ind alcohol use as well as to impose new Federal standards. 

We believe therefore that new l^islation is not presently neces- 
sary to deal with this issue. It would be preferable for the commit- 
t«e and its members to work with the DOT, as we are prepared to 
do, to ensure that effective administrative regulations are estab- 
lished which include the necessary employee safeguards as to test- 
ing procedures and appropriate rehabilitation and reemployment 
opportunities. 

In closing, I wish to emphasize one final point, and that is, in our 
testimony we have highlighted what we believe should be constitut- 
ed and mcluded in any effective employee eissistance pn^reuns. The 
ATU has been a leader, as have our other unions £iround the coun- 
try, in n^otiating these programs. We have done this through the 
collective bargfdning process. We have done this at the bargaining 
table in face to face meetings with employer and industry groups 
successfully in numerous cities throughout the country. We believe 
that effective programs can work. They cfui help identify employ- 
ees who have problems, educate them, and provide the necessary 
treatment and rehabilitation prc^rams which we are all concerned 
take place. 

We beUeve that the opportunity to expand on the n^otiability of 
effective employee assistance programs holds the best hope for solv- 
ing the problem that exists in our industry with resi^ct to any 
drug and alcohol abuse. 

l^ank you. I, too, will be happy to answer later questions. 

[The statement follows:] 



My oame is Robert A. Molofwy, and I serve as the Legislative Director of the 
Amalgamated Transit Union, AFL-CIO. It is my pleasure to appear here on behalf 
of International President, James La Sala to present our union's views on tbe issue 
of alcohol and controlled substance testing in the transport industry and to streaa 
the value of emplojree assistance programs as a means c^ addressing problems in 
this area. 

The ATU represents approximately 165,000 public transit workers in tbe United 
States and Canada. inc1u<ung over 10,000 individuals in the inter-dty bus industry 
employed principal by the Greyhound and Trailways corporations. Moat of theoe 
workers are emploved as bus drivers, maintenance ana clerical personnel. 

Mr. Chairman the ATU very much appreciates the opportunity to appear before 
your Committee and to reaffirm our long standing commitment to an mdustry free 
of drugs, alcohol and substance abuse. 

As you know, the two bills pending before this Committee (S. 366 and S. 362) do 
not attempt to impose coverage over employees in the inter-ci^ bus industry. We 
beUeve. however, that the proposed l^islation raises very senous questions, and 
welcome tbe opportunity to join in theee discussions. Although we are not urging 
legislative action for our industry, we beheve there are several important ways we 
can work together with the industry and the Department of Transportation to maxi- 
mize public confidence and safety in relation to mter-citv bus travel. 

The ATU views drug abuse and alcoholism as an iUness. Those suffering from 
theee diseases require treatment, not punishment. At the same time, substance 
abuse can pose health and safe^ hazards on the job, if an individual comes to work 
in an impmred state. Accordingly, we believe the problem of substance abuse ought 
to be adtlressed squarely and cooperatively by employers and unions. 

We share your concern that insuring ue safety of the riding public should be of 
paramount concern to all involved in the transit industry. I can state unequivocally 
that our commitmeat to aatety is second to none. We do not believe, hovrever, that 
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the recent Amtrak/Conrail tragedy ahould be eeized upon bb a basis for trammeling 
'mportant employee rights. It is beyond question that no one should be operating a 
r bus under the influence of alcohol or controlled substance. Effective teet- 
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primarily on provisions of this bill permitting the use of random testing, which we 
strongly oppose, then we may all lose an opportunity to work together in developing 
the appropriate array of altemativee to random testing which may be a much better 
wav to address these public safety issues. 

S. 366 and S. 362 contain several concepts which we are prepared to explore and 
discuss with this Committee and the Department of Transportation. I refer specifi- 
cally to the issues raised by testing based on prol>able cause or reasonable suspi- 
dons, pre-employment and post-acndent testing where drug or alcohol use is sus- 
pected as a cau^ factor, as well as testing incident to the bi-annual eiama. These 
measures, which do not present the serious conatitutioiial problems r^aed by 
random testing, deserve more favorable attention by all who are concerned by this 
problem. 

Before continuing, I would like to call your attention to the Recent Beeolution on 
Drug Testing and ^ployee Asssitance Programs adopted tiy the ATU in September 
1986, at its 48th Tri-annual Convention in Toronto, Canada. This resolution accu- 
rately summarizes our views on the complex issues of substance abuse, empliq'ee 
testing and assistance. 

Briefly stated, we believe the best approach in dealing with alcohol and drug 
abuse problems is to n«^tiate effective employee assistance programs for the treat- 
ment and rehabilitation of emplt^eee. In toe area of testing, we vigorously tqipose 
the unilateral implementation of random testing in the workplace whether by l^is- 
lation or otherwise. Such programB are of t^estionable leg^ty and serve only to 
create climates of distrust and intimidation ui the workplace. There is no evidence 
that they work, and the high cost involved takes away resources needed to establish 
and fund long terms treatment and rehabilitation programs. In our view, any and 
all testing to detect alcohol and drug impairment must indeed be based on observa- 
tion of worker performance and objective findings of probable cause, with the em- 
ployee then subjected to reliable and verifiable tests, followed by appropriate treat- 
ment and, eventually, reemployment. The fiill text of this resolution is attached 

We fiirther premise our discussion of positive approaches to substance abuse by 
emphasizing that the transit and over-the-road bus industries are overwhelmingly 
safe industries. The statistical evidence gathered by the federal r^ulatory agencies 
currently involved in motor carrier safety issues has shown that the safe^ record 
within this industry is commendable and in fact has been steadiK improving over 
the last five years, While we recognize the existence of drug and other substance 
abuse, we believe that where such abuse occurs it has affected only a minute por- 
tion of the total work force within the transportation industty. We are unaware of 
any studies indicating a deterioration of safety standards in the industry, or an un- 
controlled epidemic of prdilems which might warrant new legislation in this area. 

H existing federal sofe^ regulations are vigorously enforced, no additional legis- 
lated wlutions should be necessary. 

In this regard, we would like to call to the Committee's attention the new "Com- 
mercial Motor Vehicle Safety Act of 1986" which was enacted in the final days of 
the 99th Congress. This l^islation was designed to establish new licensing and 
safety regulations affecting the interstate trucking and bus industry as well as 
intra-state transit operations. This legislation establishes new federal and state re- 
quirements providing for: a) single national drivers licenses; b) employee and em- 
ployer "notification" requirements obligating employees to notify employers and r 



, _ e operators found operating a commercial 

motor vehicle in violation of rules prohibiting: 1) driving under the iniluence of alco- 
hol/drugs; 2) leaving the scene of an accident; and 3) using a commercial vehicle in 
a felony. In addition, the legislation imposes separate penalties for commercial 
motor vehicle operators involved in serious traffic violations as defined under the 
Act Finally, it mandates a study by the National Academy of Sciences to determine 
whether the current blood alcohol content presumption for driving under the influ- 
ence should be lowered from a .1 to .04 levei. 
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Of Special Bignificance to this committee are the Act's provisioiu mandating state 
compliance wiUi the new standards under penalty of loss of federal highway aid 

The point we wish to emphasize in summarizing this new federal legislation is 
that the Coneresa has already acted to require the Department of Transportation to 
establish adt&tional comprehensive regulations involving drug and alcohol use by 
commercial motor vehicle operators, as well as to impose new federal testing re- 
quirementH. 

We believe, therefore, that new legislation is not presently necessary to deal with 
this issue. It would be preferable for the Committee and its members to work with 
the Department of Transportation to ensure that effective administrative regula- 
tions are established which include the necessary employee saf^uards as to testing 
procedures and appropriate rehabilitation and re-employment opportunities. 

Overall, we believe that the enforcement of existing federal safety r^pilations, 
along with well designed employee assistance programs reflect the beat approach to 
sub^ance abuse issues. As discussed herein, we stand ready to work with the com- 
mittee to explore the most effective ways (rf' encouraging the development of these 
programs. 

Our testimony would not be complete without saying a few words about the need 
for employee assistance programs. The ATU has pioneered in the development of 
negotiated employee assistance programs (EAF), principally in the city transit in- 
dustry, which stress rehabilitation, education and re-employment as an alternative 
to unilateral employer disciplinary action. In our view, the assistance program is 
better suited to the needs of all concerned. In recent years, however, it has become 
increasingly fashionable for employers — public and private alike — to use drug tests 
to screen tdl job appUcants and all employees or to force appUcanta and employees 
to submit to random testing as a basis for personnel decisions. We believe this is an 
unfortunate development which will not produce constructive results. 

When unilaterally instituted, without clear standards and mandatory safeguards, 
such programs have victimized employees and jeopardized their careers without 
making any lasting contributions eittier to safety or to a drug and alcohol-&ee work 
environment. 

We believe the sudden rush by employers and others into randomized drug letting 
programs is primarily due to the recent emergence of low-priced and easily per- 
formed testing methods, chiefly the EMIT urine test, and other body fluid tests such 
as blood and saliva, which have been readily sold to employers eager to obtain quick 
results. 

Our experience with unilaterally instituted employee drug testing programs has 
been almost entirely negative. In the main, testing, when independently required by 
employer fiat, creates a threatening atmosphere not conducive to resolving problems 
in the work place. Discipline associated with such drug testing programs has usually 
been punitive, relying on discharge rather than rehabilltotion under employee as- 
sistance plans, to deal with substance abuse. 

Many of the tests companies use to screen workers for drugs and alcohol are very 
inaccurate, especially the ones companies use in volume. False positives — showing 
drug usage even though a person has not used ill^al drugs — are 25 percent or 
higher for many tests, and the results of tests which purportedly screen for illegal 
drugs can be affected by the use of such common substances as cough syrup, ^■ 
teine, asthma medicine and other common chemicals. 

What these tests actually mean and measure and their overall validly and preci- 
sion is an issue which receives much too little attention from employers. Toxicology 
experts have stated repeatedly that the various body fluid tests: 

do not measure impairment. 

with varying degrees of inaccuracy can not tell time elapsed since substance 
abuse. 

are often performed by non-technical personnel, yielding invalid results. 

ore performed in labs where no effort is made by employers to monitor quali^ 
and consistency of test performance and accuracy. 

provide results which are used with no allowance made for false-positive results 
which are Edways present to varying d^rees. 

are performed in situations where documentetion and identification of specimens 
may be non-existent. 

For these reasons and others, experts have repeatedly stressed that these body- 
fluid "dip-stick" tests are not sufflcient^ validated when the results are to be used 
in adversariBl proceedings, such as courts or arbitrationB, or to form the basiB for 
initiating discipline. 
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Even if such drug t«eta were reliable, they would reveal only which individuals 
had taken a drug during a prior interval of time, often encompaMing a lai^e 
amount of off-duty hours. Such teste cannot determine whether an individual is cur- 
rently addicted to a drug, under the influence of a drug, or unable to perform job 
ftinctioiu because of drug use. 

Tests for drug and alcohol usage are thus of dubious value in dealing with the 
problem of impairment in the workplace. Pew testing pn^rams include procedures 
for woikeis to challenge inaccurate findingB or secure relief from the results of 
error. The test results are too often used to Ascharge competent employees. Perhaps 
most important, the administration of these tests on a random or acroee-the-board 
basis is abrading to, and invades the privacy and phyBical integrity of those tested, 



it mqjori^ of whom use no illegal drugs at all. 
1^. the r ...... ^ ... . 



FinalW, tiie rampant spread of the body-fluid tests not only jeopardizes existing 
standards fbr just-cauae discipline, but raises the posBibility of more serious and far- 
reaching adverse effects on any worker who is subjected to these tests. These effects 
ooncem the vital matters of reputation, career and job opportunities. Workers with 
poaitive test results are accused, often without (»UBe, of possession and use of drugs, 
lliey are then subjected to loss of jobs, ruined reputations and even prosecution and 
imprisonment If tiieae testa are to be accorded so much weight, tiie validity of test 
results should be beyond question. The test should provide proof of use and/or im- 
pairment on the job beyond any reasonable doubt. 

Because these tests do not meet these standards, we believe that any drug testing 
program must be balanced by inclusion of the following employee protections: 

1. Any testing program must not allow testing without probable cause. Random 
testing not only creates a climate of distrust, intimidation, and reeontment, but fails 
to focus on the issue of impairment. Random testing is an overly pervasive, unneces- 
sary invasion into workers' privacy. Testing to detect alcohol and drug impairment 
must instead be based on observations of workers' performance and an objective 
finding of probable cause. 

2. Once prc^Mble cause has been established, inaccurate urine testing, particularly 
Um EMT test, must not be used against employees without validation by the more 
accurate gas chromatography/mass spectrometry (GC/MS) test. Although the GC/ 
MS test itself is not 100% accurate, the EMIT is the least accurate of the body fluid 
tests. Its numerical results cannot be correlated with intoxication and the test 
should be subject to confirmation at all times. 

3. The consequences of any positive test results must be referral to rehabilitation 
through an employee assistance program and not immediate discharge. A strong re- 
habilitation program will help eliminate repeated abuse of substances and associat- 
ed threats to safety, and it will conserve raluable employee resources. Rehabilita- 
tion instead of discharge will also help protect the lives and careers of employees 
fiUsely accused due to the inaccuracies of drug tests. 

4. An Employee Assistance Program, once instituted, should not be limited only to 
detoxiScation treatment or restricted only to the substance abusing employee. 
Treatment should be structured so as to involve the family of the plan participant 
and should include a comprehensive program of "aftercare", in order to matimize 
chance* for rehabilitation. 

We believe the collective bargaining process holds the best hope of developing ef- 
fiective solutions. The flexibility of this process makes it possible for the parties to 
reconcile the sometimes competing interests of addicted individuals with those of 
workers who do not use drugs and who wish to avoid the d^radation of drug test- 
ing, yet at the same time do not want to be endangered by a co-worker who is im- 
paired. 

With reepect to issues pending before the committee, we rentain opposed to any 
legislative approach which would mandate drug testing by employers and in fact 
auntort efforts to prohibit such testing. In our view, the most effective way of deal- 
ing with problems as they arise in the workplace is to establish negotiated drug 
abuse plans and policies which carefully addr^ the iaaues unique to the particular 
industry's environment and concerns. In this fashion the appropriate remedies, due 
process protections and other safeguards can be put in place by the parties. 

We are also prepared to work with this Committee and the Department of Trans- 
portation to explore mutually acceptable proposals involving pre-employment, post 
accident and ouier testing procedures based on probable cause as well as proposals 



„,„ „_, a safe and effective transit industry. 

A^in, thank you fbr the opportunity to express our views on these issues and we 
look forwuil to working with you and the committee staff in the months ahead. 



zedbyGoOgIC 



The Chairman. Thank you, sir. 

Mr. McDougEdl. 

Mr. McDouGALL. Good morning. My name is Vernon McDougall. 
I am a representative of the Safety and Health Department of the 
International Brotherhood of Teamsters. On behalf of our general 
president, Jackie Presser, I want to thank you for inviting us to 
appear today to discuss wa^ to combat drug and alcohol abuse in 
transportation. 

We understand that we were invited primarily because of our ex- 
perience with these issues in the truckmg industry, but our union 
also represents 35,000 workers in the Eurlme industry, which is one 
of the main targets of S. 362 and S. 356. The IBT has taken a lead- 
ership role in combating alcohol and drug abuse. In 1986, General 
President Presser launched an ambitious program to educate our 
members and tjie general public about these dangers. We are pro- 
viding today for your review several examples of me materials that 
have been developed as part of that program. 

Under our National Master Freight Agreement, Teamster repre- 
sentatives have peirticipated since 1984 in a jointly n^otiated na- 
tionwide program with tmionized trucking management on drug 
and Edcohol testing. Covered employees may be tested only as part 
of their DOT physicals or when their employer establishes promble 
suspicion of being under the influence of drugs or alcohol. 

I would like to point out, Mr. ChEurmein, that we in the IBT do 
not believe that we have a rampant drug and alcohol problem 
among our members. A survey we conducted last sunmier found 
that after two yeexB of operation only about one-quarter of 1 per- 
cent of the Teeunster members covered by the National Master 
Freight Program had been dismissed as a result of a positive drug 
or alcohol t^t. 

We do not believe that Federal legislation is desirable in this 
area, but we think that any drug and alcohol testing program that 
can put a person's career in jeopardy must include very strict safe- 
guards. Any screening test must be be confirmed by GCMS to 
reduce the risk of a false positive. Strict chain of custody proce- 
dures must be followed to protect the integrity of the samples. And 
laboratories must have their competence certified and proficiency 
tested on a periodic basis. Minimum standards must be set to 
define what constitutes a positive test. "Hie Master Freight Pro- 
gram does a good job of providing these kinds of saf^uiirds. I have 
attached a pampMet describing this program to my written stete- 
ment. 

This brings me to the most important aspect of the testing 
debate, employee privacy. There is no doubt that drug and alcohcS 
testing infrit^es on an mdividual's r^ht to privacy. When testing 
is performed pursuant to Federal regulation. Fourth Amendment 
guarantees against unreasonable searches and seizures come into 
play. Federal regulation in this area also raises Fifth Amendment 
problems and due process issues. 

We oppose any provision for random testing which Eifliects Team- 
ster members as an unreasonable intrusion on their constitutional- 
ly protected rights. 

Finally, Mr. Chairman, I would urge you to view whatever alco- 
hol and drug problems there may be in transportation in the con- 
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text of the overall safety problems that have been growing steadily 
worse since deregulation. Specifically with r^ard to trucking, we 
do not think that the cause of safety will be enhanced significantly 
by imposing these kinds of additional laws and regulations on re- 
sponsible employers and employees who are edready complying 
with the safety requirements in such areas as hours of service and 
maintaining ^eir equipment in safe condition and who already 
have good pn^ams in place to combat drug and alcohol abuse. 

For those irresponsible companies out there who are operating 
on a shoestring and trying to meike money by violating SEifety regu- 
lations, we do not expect them to be fazed very much by drug test- 
ing regulations either. It would be far better for public SEifety to 
concentrate on enforcement of existing laws. 

Thank you again, Mr. Chairman, for inviting us to present our 
views. I will be happy to respond as best I can to any questions you 
m ay have. 

[The statement follows:] 



Safety and Health Department of the Int«mational Brotherhood of Teamsters. 6& 
hriian of our Geaeral President Jackie Preaaer, I want to thank you for mviting us 
to napoor today to discuss ways to combat drug and alcohol abuse in transportation. 

We underatand that we were invited primMily because of our experience in the 
ana of drug and alcohol abuse education and testing in the trucking industry. But 
as you know, Mr. Chairman, our Union also rnireeeuts a significant number of 
workers— about 86,000— in the airline industry, which is one of the main targets of 
8. 362 and S. 366. 

"nvB 1ST has taken a leadership rote among labor unions in combatting alcohol 
and drug abuse. In 1986, General President Preaaer launched an ambitious program 
to use ttie various communication reaourcM available to the 'Feamsters Union to 
educate our members and the general public about theae dangers, and what they 



Under our National Master Freight Agreement, Teamster repreoentativea have 
pBitidpated since 1984 in a jointly n^otiated nationwide program with unionised 
truckiiu management on drug and alcohol tasting. Covered employees may be 
tested ror drugs and alcohol only as part of their DOT physical examinations, and at 
other times when their employer establiahea "pr(ri>able suspicion" of being under 
tlie influmce of drugs or alcohol. 

I would like to point out, Mr. Chairman, that we in the IBT do not believe that we 
have a rampant drug and alcohol problem among our members. Our view was eup- 
* d by a survey we conducted last summer. We found that, after about two yean 
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.__. reight program had been dismissed as a result of a 

positive drug or alcohol test. 

As you know, the FAA is currently soliciting comments on this very same 8ul:iject. 
We inll submit written comments to them next week, and I will make sure that this 
Coromittee receives a copy. 

We do not believe that Federal legislation is desirable in this area. But we think 
that any drug and alcohol testing program that can put a person's career in jeop- 
ardy must include very strict safeguards. 

Any screening test must be confirmed W GC/MS (gas chromatography/ mass spec- 
trometry) in anoT to reduce the risk of a false positive from the screMiing test 

Strict chain-of<ustody procedures must be followed to protect the integrity of the 
samples. 

Laboratories must have their competence certified. You cannot assume that any 
laboratory that offeia its services to analyze samples of body fluids is capable of per- 
forming at the level of competence to which we believe pei^ile ate entitled in situa- 
tions where their ability to earn a Uving may be at staka. 
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In the program developed under our National Master Freight Agreement, a labo- 
ratory which wants to be approved for testing must be visited hj a technical con- 
Bultant agreed to by the uniou and management. He evaluates them on such mat- 
ters as chain of possession procedures, personnel training and qualifications, equip 
ment caUbration, etc. After more than two years, we only have nine laboratoriea 
approved for any testing; only two have been approved to do all of the testing per- 
mitted by the contract. 

Right now, there is no national program of proficiency testing to make sure lab- 
oratories are able to report accurate, consistent findings even when they don't know 
someone is looking over their Moulder. This problem was highlighted recently when 
one of the local television networks submitt«d spiked urine samples to seven Wash- 
ington area laboratories. The laboratories repeated false negatives for 82% of the 
samples. We believe the Federal government has an obligation to establish a profi- 
ciency testing network for laboratories to ensure good quality control. 

Minimum standards must be set to define what constitutes a positive test. For ex- 
ample, we have learned that trace amounts of THC can be detected in a person's 
urine, even if they have not actually smoked marijuana, if they have been ezitosed 
in a place where other people were smoking it. Thresholds must be set to eliminate 
the possibility of unfairly punishing a person on the basis of such "positive" find- 
ings. 

The program negotiated as part of the NMFA does a good job of providing these 
kinds of safeguards. T have attached a pamphlet describing this program to my writ- 
ten statement. 

Which brings me to the most important aspect of the testing debate: employee's 
privacy. There is no doubt that drug and alcohol testing infringes on an individual's 
right to privacy. Moreover, it is clear that when testing is performed pursuant to 
federal rt^tulation, the Fourth Amendment's guarantees against unreasonable 
searches and seizures come into play. Federal regulation in this area also raises 
Fifth Amendment self-incrimination problems and due process of law issues. We 
have and will continue to oppose any provision for random testing which afiects 
Teamster members, as we believe it constitutes an unreasonable intrusion on their 
constitutionaUy-[»t)tected rights under the Fourth and Fifth Amendments. 

We believe that the traveling public's safety can be adequately protected by lim- 
iting testing to probable susfricion circumstances and in coiquni^ion with required 
recurrent i^ysical examinations. We also believe that the development of such pro- 
grams and procedures is ideally suited to the collective bar^iining proceae, and not 
as a result of Federal r^pilation. 

Finally, Mr. Chairman, I would urge you to view whatever alcohol and drug prob- 
lems there may be in transportation in the context of the overall safety prtAlems 
which have been growing stMdily worse since deregulation. 

^lediically with regard to trucking, we do not think that the cause of safety will 
be advanced significantly by imposing these kinds of additional laws and regulations 
on responsible employers and employees who are already complying with safe^ re- 
quirements in such areas as hours of service and maintaining their equipment in 
safe condition, and who already have good programs in place to combat drug and 
alcohol abuse. 

For those irresponsible companies out there who are operating on a shoestring 
and trying to make money by violating safety r^fulations. we do not expect them to 
be phasea very much by drug t«8ting regulations either. It would be far better fw 
the cause of public safety to concentrate on enforcement of existing laws. 

Thank you again, Mr. Chairman, for inviting us to present our views. As we have 
in the past, the Teamsters Union will continue to support this Committee's efforts 
to make our highways safer. I will be happy to respond to any questions you may 

The Chairman. Very good. We thank you. 

Mr. Mann. 

Mr. Mann. Thank you. Senator. 

The public's perception, find unfortunately some Members of 
Congress, seems to be that railroad workers are trying to cover up 
an underlying problem and prevent testing. That is simply not the 
case, Senator. What we are seeking to do is not to protect those 
who are guilty of alcohol or drug abuse on the job- Rail labor op- 
poses indiscriminate testing, and with that in mind I think we 
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have an innovative and a realistic approach for you to consider. 
Hopeiiilly, you can embrace it. 

The cornerstone of what we are proposing to Congress is that 
there be a preliminary dexterity type test initiated and performed 
before there is the actual urinalysis or blood test. The way it would 
work is that there would be a rfuidom selection. That employee 
would then be given a preliminary dexterity test. That test would 
be very similar to a progriun by the Los Angeles Police Depart- 
ment that has been hailed by the Secretary of Transportation. 

What that program entails is, they first give a preliminary physi- 
ological type test such bb measuring the pulse rate, blood pressure, 
oral temperature, pupil size, your pupil's response to light and 
darkness, jerklness of the eye movements, perspiration, and saliva- 
tion. Then there is a second type preliminary test. It is a field so- 
briety test similar to what you receive when you are stopped by a 
policeman. You walk a straight line, and you touch you; nose with 
your eyes closed. 

If you fail that, then you would be given the urine or blood test. 
This has a number of salient effective and realistic factors. Number 
one, it still provides for the deterrent because no one knows when 
he is going to be targeted. This morning may be my day, so I am 
sent to the laboratory. A certified technican is going to be doing 
this preliminary testing as well as the urinalysis. The point here is, 
the employee is not going to know beforehand when he is to be 
tested. He is not going to be able to cleanse himself of alcohol or 
drugs. 

Secondly, the public is going to be fully protected because you 
are going to weed out the thousands and thousands of employees 
who never use Eilcohol or dn^s. The National Institutes of Drug 
Abuse as well as the National Highway Traffic Safety Administra- 
tion, undertook a study of the Los Angeles Police Department pro- 
gram and they found in 98 percent of the cases the trained police 
officers were able to detect the use of alcohol or drugs, and in over 
92 percent they were able to detect preliminarily what ^rpe of dru^ 
wEts used. 

So, by the preliminzuy testing you are able to weed out initially 
EtU of those people who never use alcohol or drugs, and then those 
who may be suspect (those who have wide pupils or are perspiring 
or whatever) they would be tested. You also accomplish one other 
important fact. It is not nearly as costly as rounding up everybody 
find putting them through expensive testing. It is not just the cost 
of the initial test. If there is a positive test there has to be a fur- 
ther test, to verify the initial result. This is expensive because it 
should be the most advanced chemical analysis available. 

So in a nutshell we are opposing strict random testing, yes, Sena- 
tors, but we are giving you a viable alternative, something t^t 
will work and something that will protect the constitutional rights 
of employees. 

Th^ik you very much. 

[The statement follows:] 
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Statkhknt op Lawkbncb M. Mann, Railway Labor Exscunvn' Association ' 

My name is Lawrence M. Mann.' I am the attorney for RLEA in this matter. The 
RLEIA represents all the crafls of the railroad workers in this country. 

It is not debatable that we must find appropriate means to rid the railroad work- 
place of all alcohol and drug use. The public intereet demands that the transporta- 
tion system be safe and free from alcohol and drugs. Railway labor wants to work 
together with Congress and the public in seeking ways to eliiiiinat« this dreadful 

cancer. To go directly to the p ' ' " ' ' '" 

cedure which would protect tj 
of constitutional protections. 

The public's protection, including some membere of Congress, seems to be that 
railroad workers are trying to cover up an underlying problem by attempting to pre- 
vent testing. We do not oppose tozicolofpcal testing where some otgective si^ns of 
alcohol or drug use exists. Railway labor does not seek to protect those guilty of 
alcohol or drug use on the job. However, we do oppose indiscriminate teetins of 
Ubousands of workers who never use alcohol or drugs in employment, and for whom 
there is no suspicion of use. 

S. 356 and S. 862 are deficient in a number of respects which T will point out. We 
believe, however, that our common goal of a safe railroad system can be achieved 
through several amendments to the pending proposals for random testing. Fore- 
most, we propose that a preliminary detection procedure be required before a 
random blood or urine test is conducted. On October 10, 1986, the Secretary hailed a 
potential breakthrough for the detection of drug-impaired persons established in a 
program developed by the Los Angeles Police Departaient There was « joint labora- 
tory evaluation of ttiis program performed by DOTs National Highway Traflie 
Safety Administration and we National Institute of Drug Abuse. Results snow that 
specially trained Loe Angeles police ofScers were over 98 percent accurate in identi- 
fying persons as having overt signs of being impaired at the time of the examina- 
tion. In 927 of the cases, the officers correctly identified the class of drug that had 
been used. [Copies of the Los Angeles detection program and the Government's eval- 
uation are attached to my testimony.] 

This detection procedure, which railway labor supports in a slightly modified 
form, has several components. The subject person is Snt interviewed, then evaluat- 
ed for alertness and responsiveness. Next, certain physiological symptoms are meas- 
ured (including pulse rat«, blood pressure, oral temperature, pupu size, pu|al re- 
sponse to Light and dark, eye gaze nystagmus, smoothness of visual pursuit, perqn- 
ration, salivation, condition of the tongue, and skin signs of drug abuse). Next, a 
field sobriety test similar to those used b^ police to test for alcohol impairment is 
performed. This includes: striding, steadmeas and time perception; the ability to 
Balance on one foot; ability to walk a straight line and turn around; and tiie ability 
to touch the nose with the eyes closed. 

We are proposing a similar procedure for carrving out random testing of railroad 
emplcwees. If an employee, in the judgment of the trained and licensed technician, 
"fails' the objective pretiminai^ detection procedure, only then would the urine or 
blood test be administered. This approach has the dual benefit of uncovering per- 
sons who may be using alcohol or drugs, and also meets the conditions necessary to 
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while sUll adequately protecting uie public. 

Hie tester must be a trainw tecnnician who has been certified l^ FRA or the 
National Institute for Drug Abuse as qualified te perform these preluninary olnec- 
tive procedures just described. He or she must be ti'ained to detect symptoms of al- 
odiol and/or drug use. The current FRA rule is defective in that it requires railroad 
rapervisory personnel be given training of only three hours for detection of drug 
use. Such training is totally inadequate, and we suggest that a training program 
nmilar to that of the Loe Angeles Police Department be required. 

Railroad workers have experienced a sigmficant amount of harassment associated 
with the current FRA alcohol and drug t«sting regulations. Both S. 356 and S. 362 
potentially will extend the testing program te further intolerable job harassment 
and will create chaos. To alleviate this problem in the pending legislation, we are 
proposing that the random testing program be administered by the FRA safety in- 
qmctors. Based on a uniform and systematic selection the inspector will determine 
IRK) will be tested and when. The trained and licensed technician will make the pre- 
liminary determination and decide if a further urine or blood test is warranted. 

Any random test should be limited te no more than one per year. Existing FRA 
regulatioDS already provide for testing after certain acddente and inddents, after 
qiedfied rule vioLations, or if an empl^ee is suspected of alcohol or drug use. There 
is currently no limitetion on the number of times per year an employee ma? be 
tested under the FRA rules. Additionally, most railroads have testing programs 
beyond that provide by the FRA r^ulations. The opportunities for abuse and har- 
assment are obvious. Therefore, a reasonable once per year limitetion on the 
number of random tests should be included in the legislation. 

In this r^ard we are proposing an amendment to provide aniropriate l^cal rente- 
dice where an employee is improperly tested in violation of either the current FRA 
rules or a railroad's own testing procedures. In such cases an employee should be 
Mithoriied to file a lawsuit claim to recover compensatory damages, punitive dam- 
ages, court coste and attorney's fees. The existing procedures under the Railway 
Idbor Act do not provide adequate redress to an aggrieved employee. 

The pending bills are deficient in another fundamental respect. Neither bill spe- 
cifically requires that any positive urine or blood test result be confirmed by a aif- 
fiw«nt testing method. Scientific studies are replete with date demonstrating that 



testing procedures, particularly the cheaper teete, are not reliable. Also, human 
error by the laboratory technicians further contributes to lack of confidence in the 
resulte. With the proliferation of testing laboratories and the increased competition, 
there has been a tendency to cut comers by the labs hiring less qualifiedpersonnel. 
Irrespective of one's position on testing, it should be done accurately. There is no 
quality assurance now. Obviously, the lack of reliable teete can cause great harm to 
an innocent worker who risks losing his or her job and being subjected to criminal 
sanctions. 

It is necessary that employees not be penalized by loss in pay as a result of being 
subjected to the testing procedures. Therefore, we propose uiat employees shall be 
on duty for pay purposes, and shall be paid for all time involved in undei^ing the 
testing procedures. 

The random testing will create havoc with the current prevention and rehabilita- 
tion programs known as Operation Redblock. On the railroads which have Oper- 
ation Redblock programs, they have been very effective in reducing accidente, ii*Ju- 
ries and deaths. Operation Redblock has been effective because it encompasses rail 
workers direct involvement in ferreting out alcohol and drug users. A random test- 
ing program places a further barrier in this cooperative effort. Therefore, we re- 
quest that on railroads having Operation Redblock in effect, they would be exempt 
from the random testing requirement. 

Next, all test results must be strictly confidential in order to protect the privacy 
of the workers. Only selected railroad ofBcialB need to be apprised of the resulte 

If you are truly interested in dealing with the entire problem, all supervieorj' per- 
sonnel should be covered by random testing. The proposed bills are not eufficienUy 
explicit to require the FRA to cover all supervisors. What is good for the goose is 
good for the gander. We understand that the Association of American Bailroada 
would not oppose inclusion of supervisors. 

One laat item is a proposed form which is attached to be used by all railroads for 
the tasting procedures. It has been very difficult to determine upon what basis the 

__!!___ ^^yj .._..!. . ™ - , !.l , _ .>.. _!. ._! . -^ J__ 
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In conclusion, those who have been watching the ABC mini series "Amerika" can 
readily observe a society whose Constitutional freedoms have been taken aw^. It is 
scary, depressing and not unlike what railroad workers are facing in employinent. 
Then, the Constitutional protections are too important to be eliminated by legisla- 
tion such as S. 356 and S. 362. However, these bills can be corrected b^ tf 



The Chairman. I cannot go along with your arithmetic. I under* 
stand, Mr. Mann, that we hiave got the same idea in mind. It will 
be random. However you state that to impOBe a random part, that 
we would only take a portion. We are only going to take a portion. 
We have to be realistic. However, you propose a dexterity test, 
then walk a straight line, and then other tests. I think at this point 
we'll be dancing around the matter. I can get a urinalysis and be 
long gone before I do all of that. It is far more expensive. Why am I 
dancing around the fire? 

Mr. Mann. Because, Senator, I suggest you are not considering 
the rights of all those thousands upon thousands of employees who 
never use alcohol or drugs. 

The Chairman. I am considering their rights. 

Mr. Mann. They have rights, too. 

The Chairman. That is right. 

Mr. Mann. We feel they have constitutional rights, and our 
main purpose is to protect those people. 

The Chairman. Well, there is a fundamental difference there. I 
mean, for the public good, the common carrier has a higher d^ree 
of safety and duty for safety, so that does not really disturb me as 
much as it obviously does several of you as witnesses. We are doing 
it for the public good, and it is well premised in experience. It does 
work. We have had witness after witness say that it works. It 
helps, and we know it. It is just common sense. We do not have a 
policeman for every mile of roadway. We do not enforce all the 
laws all the time. It is just physically impossible. However, my 
friends who come down to Hilton Head, they know they had better 
slow down going through Blufton. In fact, a fellow at the hotel 
coming and the fellow at the airport going will tell you, that there 
ia a town down there that finances itself on speeding violations. As 
a result the word is out. 

In a similar fashion, we want the word to get out, as has appar- 
ently happened with tjie Coast Guard and several others who have 
used this method. The word is out, and it has diminished the use of 
drugs, and it has had a very salient and very valuable effect. 

Senator Danforth. 

Senator Danforth. Mr. Mann, the brakeman and the engineer 
who were involved in the Chase, MD, accident would have passed 
your test or did pass your test with flying colors. 

Mr. Mann. I tend to differ with you because, the Federal Rail- 
road Administration's rules require trsiining of a supervisor of only 
three hours, and no one can be trtuned to detect those under the 
influence of alcohol or dni^ in three hours. He is just not trained 
to do that in three hours. Secondly, we do not know the condition 
of tiiat supervisor who viewed that person. 

Senator Danforth. How do you know the condition of whoever 
would view people in the field in the future? 
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Mr. Mann. Because our proposal requires only a trained, certi- 
fied technician would perform the testing, including the dexterity 
testing. The railroads would not be doii^ it. 

The Chairman. He may also be on drugs. 

Mr. Mann. But Senator, based on that, then there is no reason 
to do any kind of testing. 

Senator Danfobth. 1 really don't understand the difference in 
principle, as a matter of fact, between some dexterity test and a 
urine test. I don't understand why it is more intrusive to take a 
urine sample than it is to test somebody's pulse, to hold somebody's 
hand. 

I don't understand that. 

Mr. Mann. Those who have been through it, Senator, feel it is 
very humiliating. 

Senator Danforth. Well, I'm sorry for them. 

Mr. McDougall, eu^ drugs sold at truck stops? 

Mr. McDougall. I think probably yea. 

Senator Danfobth. Widespread, right? 

Mr. McDougall. I can't comment on that. 

Senator Danforth. Advertised over CB radios? 

Mr. McDougall. I'm sorry? 

Senator Danforth. Frequently advertised, common practice. 

Mr. McDougall. They may be. 

Senator Danforth. Do you dispute that fact, that it is a common 
fact for drugs to be advertised over CB radios and to be sold at 
truck stops? 

Mr. McDougall. No, I'm not going to dispute you. Senator. 

Senator Danforth. Mr. Stone, how many pilots have been treat- 
ed for alcoholism under the existing pn^fram? 

Mr. Stone. Approximately 800. 

Senator Danforth. 800 pilots have been treated for alcoholism 
under the existing pn^am. You don't dispute the fact that some 
pilots are alcoholic, do you? 

Mr. Stone. Absolute^ not. 

Senator Danforth. Do you dispute the fact that some pilots use 
dru£8? 

Mr. Stone. We find relatively little evidence of that kind of use. 

Senator Danforth. Do ^ou find any evidence of any use? 

Mr. Stone. Some use, m approximately a 10-year period, if you 
compare the number of cases of alcoholism, the number we have 
rehabilitated, 800, there are a number that did not complete reha- 
bilitation. 

I'm sure that number is more like 12- or 1,500. Compared to that, 
we've seen about five cases of substance abuse, drug abuse. 

Senator Danfobth. You've found five cases, not through any 
testing, but just through eyeballing people? 

Mr. Stonb. There is a teatit^ method. The testing method is the 
peer method and the peer system. There is a lot of misinformation. 

Senator Danforth. By the peer system, you mean eyeballing by 
other people? 

■ Mr. Stone. No, there is data collection. There is data collection 
that is necessary. 

Senator Danforth. Are urine samples taken? 

Mr. Stone. Absolutely not 
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Senator Danforth. Are blood samples taken? 

Mr. Stone. On occasion. 

Senator Danforth. What method is used to determine whether 
or not pilots are on drugs in your system? 

Mr. Stone. It is a peer review. 

Senator Danforth. Peer review? It's just eyeballing. "I notice 
you're on drugs today." Is that right? That's the system? 

Mr. Stone. You have to understand, we work for long periods to- 
gether. But let's talk about— let me just divert that question. 

Senator Danforth. No, please don't divert it. That is your 
system, isn't it? Just, "I notice you seem to be on drugs today?' 

Mr. Stone. You're rather blase about it, but we're very proud of 
the fact 

Senator Danforth. I'm not blase. I'm very, very serious about it. 

Mr. Stone. Well, I'm very serious about it, because that's how we 
do pick up the people in the system. There are cases of sick leave 
use. There's DWI information that's fed into the system. There are 
family members that contribute information to the system. 

And it's a very comprehensive system. 

The reuidom drug testing system is a very simplistic system that 
does not provide real good information to you. 

Senator Danforth. But even on the basis of what you Cfdl your 
system, even on the basis of what you call your system, you don't 
dispute that there is at least some drug use by pilots? 

Mr. Stone. They're just like the rest of the population, and that's 
why we have a program in place. 

Senator Danforth. The rest of the population, and some of them 
use drugs. 

Mr. Stone. That's right, and if you listen to NIDA, the agency 
which you fund, there has been a decrease in drug use in the 
recent past. 

Senator Danforth. I'm happy. I hope there's a decrease to zero. 
But the fact is that any pilot who fUes, say, a 747 should not be on 
drugs. You agree with that? 

Mr. Stone. Absolutely, sir. We don't want him in the cockpit. 

Senator Danforth. And the public should be assured that they 
are not going to be using drugs, correct? 

Mr. Stone. That's correct. But I want to make a comment, if you 
would allow me to. Senator, for instance, about the Conrail system. 
About the technical aspects of the tests that were given. 

Normally, a preemployment screening is a sensitivity level in the 
emit tests. You understand that. You know enough about the emit 
system. The normal system is set at 100 nant^ams. And that's 
what most compiuiies bfise hiring information on. 

Both the Conrail engineers had less than 100 nanograms in their 
system during the Conrail investigation. They would have been 
hired in any other place inside of a company. 

And what that really speaks to is that their performance was 
probably not affected. That's why the level is set that way. 

Senator Danforth. Well, I don't know about that. I mean, I 
don't know about performance, or about testing methods, or what 
the basis is for a particular level. 
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Mr. &rONE. Well, the other thing that botiiered me this morning 
was the fact that you think you can take a drug teet at a truck 
Btop, and before the driver leaves, decide whether he's positive. 

Well, it's not a litmus test. Again, it's a lack of specific informa- 
tion which appears to be prevalent here. The stat labs, the fast- 
acting labs, can give you a drug test reporting back in about 24 
hours. 

So I don't know what good it would be to stop somebody for 
random tests, take a urine sample, let him drive off if he had dn^s 
in his system. 

I meem, that's not effective either. 

Senator Danforth. You don't think it's a deterrent? 

Mr. Stone. Not to abusers, not if you imderstand the addictio- 
logy; not if you understand substance abuse. Their judgment is ua- 
pziired. That's why we try to get them out of the system as quickly 
as possible. 

Senator Danforth. Mr. Molofsky, do you dispute that some bus 
drivers have an alcohol problem, and Uiat some bus drivers have a 
drug problem? 

Inr. Molofsky. No, there's no dispute that some — I don't know 
what you mean by some, and it's probably not necessary to reach a 
percentage 

Senator Danforth. Are there bus drivers who have an alcohol 
problem? 

Mr. Molofsky. Yes, there are. The question is, how do 

Senator Danforth. Are there bus (Mvers who have a drug prob- 
lem? 

Mr. Molofsky, Thereprobably are. 

Senator Danforth. lliere certainly are. I mean, there were a 
bunch of school kids — it happened to be a school bus, not an inter- 
city bus — but about a year ago in the city of St. Louis a bimch of 
school kids were wiped out, killed, in the city of St. Louis by a bus 
driver who was stoned out of his mind. 

You don't dispute that, do you? 

Mr. Molofsky. No, Senator, imd I think ever}rthing should be 
done to make sure that that doesn't happen. 

Senator Danforth. Well, I'll tell you what everything is. Every- 
thing is mandatory random testing. 

Mr. M(HX>F8Ky. Well, that's a question that we'd like to explore 
more with you. Because what we ve been experiencing in our pro- 
grams in city transit and other unions in their own industries is 
that the way you diminish whatever amount, as small as we be- 
lieve it is, the level of Eilcoholics or drug di}users in your system, is 
to create within Uie employment system a setting so that takes 
place. 

And that involves a setting of trust, and openness and identifica- 
tion with employees who are the closest to their fellow workers, 
and with a management that is prepared to work with the union 
and the employees directly on an educational 

Senator Danforth. Here you had a Conrail situation where you 
had somebody trained to identiiy drug use, spent 15 minutes with 
these two people, and he didn't identify it. 

And that is the system that you think we should rely on? 
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Mr. MoLOPSKY. Well, I think any system you have, including 
random testing, is not going to necrasarily get the one person who 
we later learn has an accident. 

And so the question is, do you focus the entire debate on the 
merits or demerits of random 

Senator Danforth. You think that it is just a terrible intrusion 
on somebody's privacy to give a urine sample if he is going to be 
driving 30 or 40 or 50 people in an intercity bus? It's a terrible in- 
trusion to give a urine sample, every now and Uien, that really in- 
trudes on your privacy because you don't want your urine exam- 
ined? 

Is that your testimony? 

Mr. MoLOFSKY. I think without cmy evidence of job impairment, 
and given the constitutional rights, the privacy rights, and the pro- 
tections that we all ertjoy, that that is an abusive intrusion, and 
that the problem can be andyzed and solved in other ways that 
don't come close to 

Senator Danforth. It's an abusive intrusion of the right to priva- 
cy to give an occasioneil urine sample if you have 40 or 50 human 
lives in your hands? 

Mr. MoLOFSKY. I think testing is worthwhile in a variety of cir- 
cumstances. It's not abusive in itself. It can become abusive de- 
pending on the circumstances in which it's given. Preemploy- 
ment 

Senator Danforth. It is not abusive in itself? 

Mr. MOLOFSKY. I'm sorry? 

Senator Danforth. It is not abusive in iteelf. 

Mr. Mou}FSKY. Testing — the procedure, dep^idii^ on how it's 
handled, can be abusive, it can have some safieguards attached to 
it. 

What we're all talking about is what triggers the institution of 
that test. 

Senator Danforth. What is abusive about random testing consti- 
tuted on the basis of computerized selection? What's abusive about 
that? 

Mr, MoLOFSKY. Well, it depends how 

Senator Danforth. The computer picks out the name, just out of 
a hat. What's abusive about that? Please urinate into a cup. What's 
abusive about that? 

Mr. MoLOFSKY. Senator 

Senator Danforth. Please explain. This is the heart of your tes- 
timony that it's abusive to urinate. Now why? Explain that. 

Mr. MoLOFSKY. Well, it's two parts. The first part is why I have 
to do it in the first place. That has to do with the selection itself. 

Senator Danforth. Why you have to urinate? 

Mr. MoLOFSKV. Yes. And secondly I suppose you're asking is the 
process itself, and how it's conducted, and what monitoring, what 
safi^Tuards, what kind of test Itself is applied. 

Senator Danforth. Tell me first of all, sir, what is abusive about 
urinating in a cup. What's abusive about that? 

Mr. Molofsky. Well, I suppose in the privacy of my home or on 
my own, it wouldn't be abusive, unless it s a question of what com- 
pels me to have to do something like that in the first place, and 
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what measurements are taken and how they're taken and what it 
is used for after it's performed. 

Senator Danforth. You've given me no indication of anything 
abusive about a urine test. What is abusive about it? 

Mr. MoLOFSKY. I've tried to explain it. If you're talking about the 
performance of a urine test in connection with a job issue, it's a 
question of why you were chosen and the process that you're called 
upon to follow in giving the test. 

Senator Danforth. You're asked to urinate. That's the process. 
And the way you're chosen is by a computer on a purely random 
basis. What's abusive about it? 

Mr. MoLOFSKY. Well, what may be abusive about the selection 
itself— is that what you're asking? 

Senator Danforth. Ye6. About anything. Just give me anjrthing 
that's abusive about anything we're talking about. What's abusive? 
What's intrusive? 

Mr. MoLOFSKY. We have a right of privacy. We have a right 

Senator Danforth. To take drugs while driving a bus? Is there a 
right to do that? 

Mr. MoLOFSKY. No. 

Senator Danforth. Is there a right to shoot yourself up with 
dope and fly an airplane? Do you beheve there's a right to do that? 

Mr. MoLOFSKY. No, and our outrage is as strong as yours. 

Senator Danforth. Is there a right to drive a Conrail train 
under the influence of marijuana? Is that a new constitutional 
right? And where do you fmd that in the Constitution of the 
United States? 

Mr. MoLOFSKY. We don't. 

Senator Danforth. All right. Now, tell me what's intrusive or 
unreasonable about a random urine test run by a computer? 

What possibly, conceivably, is intrusive about it? How did you 
sell your members on taking that position? 

Mr. MoLOFSKY. We can sell our members on that position — not 
simply sell our members. It is a view that many of us share, that 
the way you solve the drug problem that you're describii^, to solve 
and improve whatever problem there is in drug and alcohol abuse, 
is by a method that has more compassion to it 

Senator Danforth. Compassion? What is lacking in compassion 
about a urine test? What is lacking in compeission about being 
given a paper cup, and being asked, when you're going to the men's 
room anyhow, to please urinate? 

Mr. Molofsky. Senator, with regard to the process of performing 
that test under that circumstance, we have heard discussions today 
about monitors, about the reliability of tests, about what happens 
to the employee who is tested and what is the impact on lus job 
and his family based on the results of those tests. That is what 
we're seeking to control. 

Senator Danforth. Well, let's suppose he's positive. What do you 
think should happen to him? Have a nice day? 

Mr. Molofsky. No, sir. If he's tested positive, and the test is 
among the most reliable ones that we've talked about, then that 
person should be taken ofif the job and put into a treatment pro- 
gram and to see if he can complete it successfully. 
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And if that's true, and he can be tested after that to make sure 
that that's true, they can find a place for him again on the job. 

Senator Danforth. Mr. Chairman, you have been very, very pa- 
tient, and I appreciate it. 

I just want to say, that the position tiiat's taken by these four 
witnesses, that it is abusive and intrusive and unreasonable to 
have random urine tests to assure the travelling public that they're 
not going to be killed by some person on dope, that the position 
taken by these witnesses is the most ludicrous position I've heard 
in my ten years in the U.S. Senate. 

Senator Exon [presiding]. I did not interrupt you, because I was 
very much interested in your line of questioning. Senator Danforth. 

I would now recognize Senator Breauz. 

Senator Breaux. Thank you very much, Mr. Chairman, and I 
thank the members of the panel. 

Let me first say that I have a tremendous amount of respect for 

E)rofe88ionals in the transportation business who every day, if you 
ook at the other side of the coin, safely transport literally millions 
of people from point A to point B without any problems. 

I have particuleirly a great amount of respect to airline pilots. I 
just marvel every day that you fly through not only bluebird condi- 
tions, but also through some terrible situations, and you do it 
SEifely with a great deal of professional competence. 

But what I m heeiring, I think, from all of the members of the 
panel, Etnd other previous witnesses, is that you don't mind testing 
of your employees as long as it's done on a scheduled basis. For ex- 
ample, as long as that person to be tested knows when the test is 
going to occur. You don t have a problem with that. 

Mr. Mann, you seud you had a problem with urine testing. Every 
physical consists of a urine test. You have a full complete physic^ 
on Eui annueil basis where a person provides a urine test. 

So I don't think it's safe to say that we just don't like the concept 
of a urine test. They're given on a r^ular bfisis. Every phjrsical, 
annual or biennual physical, consists, if it's a good physical, of a 
urine sample. The objective is to test for a number of things. 

So let me ask Captain Stone this question. In your testimony, 
you talk about the unconstitutionality and the inhumaneness of 
these random tests. Why is it unconstitutional to have a random 
test when it's not unconstitutional to have required annual physi- 
cal tests. You have annual simulator tests to test the competent 
of a pilot to insure that he or she has kept current with the craft 
that he or she is operating. You have random FAA check rides, 
when an FAA walks into the cockpit of an airplane and says, guess 
what, captain, I'm riding with you; it's a random test. It's a 
random inspection of that particular pilot's competency to fly that 
plane. 

It's not preannounced. 1 < >tain doesn't know when that FAA 
inspector is e i to do the c c ride. So we have random testing. 
W" ' it with i FAA ins i 

ii IB. I a z undei md the logic of everything 
iting a number of very pro- 
1 I Qon't mind the test unless we 

Eo siven. 
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That tella me something. It tells me that maybe your employees 
are afraid of what those tests may show when they can't prepare 
for them. 

What's the difference from the testing that we do now, as op- 
posed to a random test? 

Mr. Stone. Well, I'll let our attorney Gary Green answer the 
constitutionality issue, because it's a very poignant problem. 

But let me use an analogy in aircraft maintenance. Why don't 
we do our maintenance on an aircraft on a random basis? 

Senator Breaux. Because we're dealing with a pl^ical, mechan- 
ical thing as opposed to a human person which does not operate or 
breakdown on schedule. 

We know when things wear out. We know when tires are not 
going to have enough rubber on them. We know that that is going 
to be a periodic check, r^ularly scheduled, because of the fact that 
it's a physical piece of material, as opposed to the human, which 
could not be prwranuned. 

That's the difference on that. 

Mr. Stone. But we do a lot of periodic testing. Like you say, we 
get tested in a simulator. I get tested by the FAA. 

But let me turn this over to Gary Green. 

Mr. Grken. Senator, I'm a labor lawyer, not a constitutional 
scholar. But like a lot of other labor lawyers, I've had to learn 
when our members b^in coming to me for advice, I had to learn 
what the Constitution taught us in the Fourth Amendment about 
their relationship with their government. 

Now, we're not talking about what airline pilots can do on their 
own or through collective bargaining. We're talking here, and in 
my answer here to your question on random testing, of what the 
government can do, and what the government can compel the air- 
lines to do to their employees. 

On that basis, it occurred to me in my studies of the Fourth 
Amendment decisions by the Supreme Court that we have a very 
long, solid, honorable tradition embodied in the Constitution which 
we tend to forget under moments of public pressure. 

We're imder one of those now. You're under pressure now from 
your constituents to do something about the drug problem. 

Senator Breaux. What's unconstitutional? Do you think it's un- 
constitutional for an FAA inspector to walk into a cockpit and say, 
this is a check ride? Is that unconstitutional? 

Mr. Green. Well, if I may continue to answer. I'm on the verge 
of an answer to your question about what's unconstitutional about 
random testing. 

The tradition that's at stake here is how much power we give our 
government to invade our homes and our bodies. That's everyboii^. 
That's you as well as me. 

The question is: How much power do we give our police? Up 
until now, I think the law has been quite clefu*, if t may overgener- 
alize, that the police may not search us without cause. 

That rule has hindered investigations of much more serious 
threats to our security than the drug test. 

Senator Breaux. Mr. Green, the difference is, veiy, very obvious. 
The difference is, no pilot has to take a test unless he wants to fly; 
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unless he wants to take into his hands the public safely of 200 pas- 
sengers. 

He doesn't have to be tested. If he says, I'm not going to be 
tested, fine. Then he has to give up something else. And that's the 
right or the privil^e to fly file plane with 200 other people in the 
back of the plane. 

No one has ever objected to random FAA inspections, and that's 
a test. That's a test of that person's capability to fly that plane. It's 
imannounced, and if that person, that pilot, that captain, does a 
terrible job, his chances are that he could lose his license. 

That's a random test of the highest degree. 

Now, what we're saying is, what's wrong with a random test to 
determine his physical capabihty and make sure it's not impaired 
by a potential drug abuse? 

Mr. Geebn. Part of the answer to that. Senator, is something 
which is BO fragile and so slim that laymen are shocked ^en I tell 
them what it is, and Senator Dfmforth will not appreciate it at all, 
because he has no sympathy for it at all. 

But what it comes down to is this — You will have no sympathy 
for my answer, Senator Danforth, for what I'm about to say. But 
I'm compelled to say it because it's based on what I've learned 
from the study of the cases. 

Let me put it to you in the form of an anecdote, because we're 
going to have to talk about biological functions in a way that we 
don't ordinarily do it in as decorous a room as this. 

Whether you go to RFK stadium to watch a football game, or 
Kennedy Center to watch an opera, there will be an intermission, 
during which half of the men in the audience at least will come 
forward to use the men's room. And you'll stand shoulder to shoul- 
der and hip to hip with other men in the facility. 

And you'll all go about the business of urination. And tiiere's 
only one golden rule, that I have never seen violated, either at the 
isper& or at the football game. And the rule is you don't look. 

And that's what 

Senator Beeaux. Mr. Green, let me interrupt you. You're really 
mJBRing the point. We're talking about something very serious. 
We're talMng about the safety and life of people in some very diffi- 
cult situations. 

Your answer is totally unresponsive to my concerns. 

Let me ask something else. 1 think you edl have not been able to 
tell me the difference between the other random tests that we do of 
pilots which are accepted and now, and this one. 

We have 800 alcoholics that have been found in your profession, 
"niat's not an insignificant number. Those people have been found 
without any real testing; only by somebody tuniing that person in. 
lliis is not done in society I think very often. 

If we have that kind of a problem dealing with alct^Kd, I think 
that makes a strong case that random testing is scanetfaing that is 
inqmrtant to consider. We should move forward with it. It can be 
done. 

However that's not taking away from the outstanding perform- 
ance record, of pilots. 1 have a great deal of admiration for tfa^n. I 
really do mean that very seriously. 
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However, if one percent is guilty, it's affecting the careers of the 
other 99 percent. I think the other 99 percent that are drug free 
ou^t to take the position that it's their concern, too, and promote 
something that clears their good name. 

Senator Exon. Senator Danforth has asked for one minute, and 
I'm glad to give him that, if he could try to keep it within that 
timen-ame. 

Senator Danforth. Well, Mr. Green, I will, just a couple, two, 
three, short questions. 

Do you think that passengers at terminals who go through metal 
detectors are abused, or that that's an intrusion or violation of 
their Fourth Amendment rights? 

Mr. Green. No. In fact, the Supreme Court and lower courts 
have already held that a person approaching a gate for the purpose 
of boardii^ an airplane has waived certain privileges that might 
otherwise exist— — 

Senator Danforth. Could passengers be searched for weapons? 

Mr. Green. Yes, if cause appears. 

If the magnetometer goes off that gives the police cause. I have 
no problems with that. Neither do the pilots. Neither do the pilots 
have any problems with drug testing as such. 

Senator Danforth. Can the pilots bags be searched? 

Mr. Green. They can certainly be subjected to a sniff test by a 
d(», and if a dc% gives a si^al 

Senator Danforth. Their baggage can be searched, can it not? 

Mr. Green. Yes, and the pilots have no problems with that, nor 
do they have problems with drug testing in and of itself so long eis 
it is properly administered. Now, Captain Stone said one thing. 

Senator Danforth. And when you arrive at Dulles Airport in an 
international flight and go through Customs, Customs can search 
your baggage, right? 

Mr. Green. Yes, they can. 

Senator Danforth. It happens every day, does it not? 

Mr. Green. Yes. 

Senator Danforth. On a random basis. 

Mr. Green. Well, it is not exactly random. It is more like a check 
point, is it not, Senator? 

Senator Danforth. I would say it is random. Some bags are 
searched and some are not. 

Mr. Green. Well, the Custom agents will tell you that they are 
trained to identify which passengers seem most suspicious. They do 
not open your b^s when you approach just on a whim or just be- 
cause you are a Senator. They do it based upon their observations 
which lead them to conclude that there is a likelihood of finding 
contraband or drugs or something else. 

Senator Danforth. Sometimes, and sometimes they just say, 
open the bag. 

Mr. Green. Not on a whim, with all due respect. Not on a whim. 

Senator Danforth. Do you think when they have looked through 
my baggage, which they occasionally do, they think it is because I 
am sort of a shaky looking guy? 

Senator Exon. The answer is yes. 

Mr. Green. On advice I will not answer that. 

Senator Danforth. Thank you, Mr. Chairman. 
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Senator EbcoN. Thank you. 

Gentlemen, I have reserved my remarks or questions until last. I 
thinlt you were all here earlier and heard my opening remarks on 
this matter. I have listened very carefully because I have always 
listened to you and your organizations very carefully. I am not con- 
vinced that there is anythmg obtrusive about a urine test, and if 
one thing has been established by a vast m^ority of the committee 
is that urine tests in and of themselves are not obtrusive. 

I have heard a lot of veiy good thin^ here this morning from 
you and others. If we move forward in this area, which I predict we 
will, we have got to put in the proper safeguards to make sure that 
things Eire fair. Therefore when I hear talk about someone taking 
chemotherapy treatments which cause them to flunk the test, I rec- 
ogDi2B that is a problem, but it is one that I think would be rela- 
tively easily corrected. 

When I hear, as I did just a few moments ago, that when you 
give someone a test and uiey happen to be loaded with some type 
of drugs we don't have the technology to determine if they are im- 
paired. Therefore, unless you want to hold them up and take them 
out of that cockpit or take them out of that cab, they go about 
their way. The whole theory of rtmdom drug testing, as I think 
that Senator Danforth and others were trying to bring out, is the 
deterrent value of it. 

I am telling you, gentlemen, that they are doing that today. You 
know they are doing that today. I know they are doing that today. 
And most of the people of the United States know they are doing 
that today. We have a very unique problem in this area, and when 
I hear some of the constitutional problems that I hear, and I sus- 
pect there may be some, Mr. Green, we are trying to work our way 
around that. 

I also would tell you as an individual that knows many of the 
members of the unions that you represent here today, that I do not 
think you know what your membership feels about this. I suspect 
that you have not known the feeling of your individual unions with 
r^ard to certain recent political campaigns, especially the last two 
Presidential campaigns. The labor unions have been under more 
direct attack from the current administration than I suspect at any 
time that emy one of us can remember, yet most of your member- 
ship went right out and voted for him. 

I am not suggesting that you do not know what is going on, but I 
suspect that you are not as closely in touch with the membership 
of your union as maybe Ronald Reagem or Jim Exon. I think you 
are wrong on your basic premise that we cannot work this out. I 
think there have been some good suggestions made here today, and 
I am not automatically discarding aUof them. 

Mr. Mann, when you were before us on Tuesday, you said you 
would come up today and offer some specific su^estions, and you 
have, I for one am going to take a look at some ra them. Therefore 
I do not dismiss your concerns out of hand. Many of the things that 
you raised here are the reason for this hearing in the first place, to 
try to get the input that we need from you. 

1 want to simply say that, as I indicated eeirlier, I think it is in 
the interest of the traveling public and the industries in which you 
have a key part as well as, from the standpoint of your member- 
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ship that we have random mandatory drug tests in the form of 
urine teste. I do not believe that they are as much objecting to that 
as you seem to think they are. I would simply say in conclusion, 
gentlemen, that after listening to this hearmg today and despite 
that I think you have been very sincere and very forthcoming in 
your statements this morning, 1 think you have chosen the position 
not to have mandatory testing. 

I think by and large you have proved the point that some of us 
feel are necessary. It is fundamentally necessary as a result of the 
Amtrak accident, to impose random testing. We would not be here 
today if it were not for that. It could be a bus, it could be a truck, it 
could be an airplane tomorrow. I think the Congress is ^ing to 
move on this, notwithstanding what I think are your objections. Al* 
though some of them are weQ stated, tmd some of them I tend to 
understand. We must seriously consider this move. 

I would simply say to you that we want to continue to work with 
you, but I hope that you do not think, r^ardless of how well pre- 
pared you came here this morning, tiiat you have been very enec- 
tive in presenting your point of view. I mive no further questions. 
ff any of you want to make any final conclusions or statements, I 
will be glad to entertain them. 

Yes, Captain Stone. 

Mr. &roNE. I resent the implication that our members have been 
irresponsible here this morning. 

Senator EIxon. I did not say you have been irresponsible. 

Mr. Stone. That is what the implication was. Many times — in 
fact, I have a lot of members who say, we want to be tested just to 
prove it, and 1 guess what concerns me is the implication that all 
my members now are proved guilty, and I resent that. 

Senator Exon. Proved guilty of what? 

Mr. Stowk. Proved guilty of using drugs. 

Senator Danfohth. Who said that? 

Senator EbcoN. You are the only one that said that. 

Senator Danfobth. When did you get that? 

Mr. Stone. The implication that that is why we have to have a 
drug testing scheme, is because we are all guil^. 

Senator Danfohth. Who has ever suggested mat you 

Mr. Stone. That is what the random mandatory test says to me 
as an individual. 

Senator Danforth. It says that you are all guilty? It says that 
everybody is using drugs? 

Senator Exon. Captain Stone, I am leaving tomorrow for Chicago 
on an airplane that will be flown by one of your members. If I 
thought all of your members were unng drugs I would not get on 
that airplane. 

Mr. Stone. Let me teU you something. Senator. I have been in a 
number of treatment feicilities. There is more pervasive use of 
drugs ainong Members of Congress and among the management 
than there ever was among union members. 

Senator BxoN. Well, I would say to you. Captain Stone, I do not 
know whether that is true or not, but you are miimiTig the whole 
point. Members of Congress are not going to fly me to Chicago to- 
morrow. 

Mr. Stonb. They make our laws, though. 
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Senator Bxon. They do make our laws. That is right. We are 
elected to do that. We are not appointed through the union process. 
We are here to make our laws find we will continue to make them 
just exactly aa we see iit through the democratic processes that we 
have. I am not sure whether Members of Congress are using drugs, 
or whether management is using drugs. I resent your implication. 

Do you have anything more? 

Mr. Stone. I wUl guarantee you nobody on that flight crew will 
be using drugs or alcohol. 

Senator Ekon. I am delighted to know that. How can you guar- 
emteeit? 

Mr. Stonb. Because we have a very good and adequate peer 
review system. Nobody will allow somebody on the flight deck that 
is obvioiuly under the influence of a drug or alcohol. 

Senator Exon. We had exactly the same thing with the Amtrak 
wreck. In fact, they had a specialist see them ten minutes before 
they left the station, and they were clean. I do not surest. Cap- 
tain, that as great as pilots are, and I agree they are great people, 
that they have the wherewithal to look you in the eye and say, boy, 
you are free of drugs. 

Mr. Stone. They do it every day in treatment facilities if they 
are properly trained. That is the poor information that I hear 
present this morning. 

Senator Danfobth. Mr. Chairman, one thing that I would just 
say in closing is that one thing that has come up in todajr's hsai- 
ings is an interesting interpretation of the reason for some things 
that go on in the Congress of the United States. 

Senator E^on. It is an explanation we have not had before. It is 
probably true. 

Anything else? 

Mr. MoLOPSKY. Just a final note. I would hope as you continue 
your exploration as to what to do with this legi^tion that you 
keep one final point in mind. We fire, Senator, close to our mem- 
bers, and the one thing that the unions fight for their members in 
the workplace, is the very same thing that we are here today to 
explain and explore with you, and that is dignity in the workplace 
and the right to have our constitutional righte protected at aU 
costs, not only from intrusion by our employers but from others. I 
think there is a very effective way, there are a variety of ways that 
we can all improve the drug and alcohol problem in the workplace, 
and I would like to think that a victory there will not simply be 
whether we institute random testing or not, but whether we work 
together to come up with and develop more effective employee as- 
sistance programs and to use the other variety of testing tech- 
niques, whether it is pre-employment, postr^ccident, and clearly 
probable cause and other identiflcation techniques. I think through 
those methods we can preserve the values that we all share. Thank 
you. 

Senator Exon. Thank you. Anything else? 

If not, thank you for being here, gentlemen. We are adjourned. 

[Whereupon, at 12:30 p.m., the committee was adjourned, to re- 
convene upon the call of the Chair.] 
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ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 

STAtmiRNT OP Allied Filois Assocution 

This statement is submitted on behalf of the Allied Pilots Association, the repre- 
sentative of almost 6000 pilots employed on the American Airlines system. The group 
represented by APA is the most closely tested, severely r^culated and succeKfuUy 
performing group of employees in this country. 

The commercial airline pilot has, by the testimony of scores of millions of safely 
flown passenger miles, demonstrated his professionalism. The commercial airlines 
pilot is no less a professional than the medical surgeon. As much as the physician, 
the airline pilot recognizee hia responsibility to the public and honors a code of 
ethics which determines his standard of conduct. This is not to say that, as in any 
profeeaion, there are not those who fall from grace. However, the record of the com- 
mercial airline pilot, as a group, belies any accusation that this is a body which re- 
quires still further regulation and surveilance. 

Clearly, the most offensive aspects of the proposed legislation are those which 
deal with "random testing." The Committee must appreciate that the regular test- 
ing which is part of the periodic physical review to which an airline pilot is subject, 
is fer more frequent than that normally found in American industry. To this r^u- 
lar periodic testing is added the special testing provisiona which are already found 
under FAA regulations. Those testing requirements would be enhanced and con- 
firmed by the remaining provisions of the proposed legislation. The addition of 
random testing would add an insulting, unnecessary, and tension producing quality 
to the environment in which the airline pilot practices his profession. 

It needs no citation to convince the Committee that, as in many other professions, 
the profeaaional pilot must be able to work with his full attention dirnrted to the 
ezerdse of his duties. His only anxiety should be connected with the performance of 
those duties and it can be iiyurious to his performance to have him work in an at- 
mosphere of continuing apprehension that he may be pulled off the line and suhject- 
ed to intrusive body fluid testing at any moment. If testing techniques were perfect, 
these objections would still be well founded. However, the fact is that a person's 
livelihood, professional status, and future may seriously be drawn into question be- 
cause of uncertain testing techniques. He must constantly worry about the possibili- 
ty that he may have been espoaed to passive imoking of maryuana by simply 
having been in a room where that drug was being consumed, tluit he may have 
eaten a bagle with poppy seeds, or that the testing techniques have simply broken 
down as they do with some predictable Aequency. Any of these causes may, on a 
random unanticipated basis, shock the pilot out of the normal performance routine 
which is the beet guarantee to safe, sharply focused job performance. Again, the 
Committee should bear in mind that these random tests would not be based upon an 
evaluation of the pilot's job performance, but would subject him to a disruprtjon of 
his career performance on the basis of questionable chemical reactions. 

Whatever the impact would be on the pilot from such faulty readings as part of a 
r^ularized testing program, he can at least make some accommodation to them as 
part of the rhythm of job performance. There is no question that most pilots feel the 
tension and apprehension with every medical exam they must face and in which 
they must reach the highest of medic^ standards. However, the random testing pro- 
poral would impose that kind of tension and apprehension on an unrelieved basis 
which would uniformly and deleteriously characterize the pilot's entire flying 
career. 

The Committee may already be aware of a testing policy which has been adopted 
in another branch of the transportation industry — &e trucking industry. There, the 
union and industry representatives have agreed upon a program that requires urine 
and blood samples to be taken on three different types of occasions: after accidents; 
upon suspicion of substance abuse; or with thirty days advance notice, at annual 
truck driver physicals. 

(106) 
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e the Committee that APA and the American pilots take second place to 
no one in their concern for the saie operation of American Airlines. We have al- 
ready mentioned their professional responsibility but we should not neglect pointing 
out the motivation of iJie pilots' own personal ^ety. If there is a danger, it is they 
who are ezpoaed to it most frequently and as the saying goes in the industry, it is 
thepilot who gets to the scene of the accident fTrst. 

The judgment of the American pilot group is that the safe operation of the airline 
system will not be enhanced through a program of random drug testing and that 
such a program will add to the tension (J the professional duties and will be to the 
ultimate detriment of safe performance. 

Statkment of trb Brotherhood of Locohotivb Engineers 

"Hm Brotherhood of Locomotive Engineers appreciates the opportunity to submit 
for the record the following statement concerning Senate Bills ^-366 and S-362 and 
the random testing issue. After many years of study, working experience and con- 
sulting experts on human behavior, working conditions and needs of railroad em- 
ployees, the following comments are presented. 

First of all, it is important to understand some basic facto about the substance 
abuse problem amon^ railroad workers. 

(1) 'Die overwhelming majority of railroad personnel are rule-abiding employees. 

{2) These employees do not condone the use of alcohol and/or drugs in the work- 
place. 

(3) The overwhelming majority of workers do not want to vrark with those who 
consume or are under the influence while on the railroad. 

(4) In almoet every case, the fellow worker knows who the problem users are and 
can tell when his coworkers use occasionally. 

(5) No fellow worker will report a rule-violating coworker when it will coat the 
imbiber his/her job. 

(6) Many labor and management personnel participate in the conspiracy of si- 
lence. 

(7) Some management personnel have alcohol and/or drug use problems. 

(8) Our members express to us that Rule G violators should be taken out of serv- 
ice, but should not be fired on their first offense unless they refuse a rehobilitaticHi 
program to help them overcome their pnAlems. 

(9) The "rule-enforcement penal approach" identifies and removes only about 1% 
of those who violate Rule G. 

(10) It is a known fact sixty-five percent of all railroad accidento attributed to im- 
pairment (not sixty-five percent of all accidents — only those involving the use of al- 
cohol and/or drugs) are caused by "occasional" users. Iliese are people who do not 
necessarily have a problem with alcohol and/or drugs, but get cau^t short because 
of their random work schedules or for some other reason show up in the workplace 
under the influence. 

To random test all railroad employees categorizes this papulation of workers as 
users and essentially tars the non-useis and the user with the same brush. Testing 
provides no solution to the alcohol and drug use problem and will be very costly to 
implement, not to mention the logistics. Current drug testing statistics reveal that 
anyone involved in random testing runs a l-in-5 to l-in-6 chance of being incorrectly 
identified as a drug user and such accusations are very difficult to defend. This 
stretehes beyond a rights issue to one that threatens a person's reputation, career 
and livelihood. Confirmatory tests on the wrong sample only make the matter 

The Centers for Disease Control ICDC) along with the National Institute on Drug 
Abuse (NIDA) conducted blind teste on thirteen of this nation's highly-regarded 
Z analyzing laboratories. As reported in the April 26, 1986 issue of the JOUR- 
L OF AMmUCAN MEDICAL ASSOCIA'HON, Utere were error rates as high as 
m% in the test fmdings which were a result of "serious shortcomings" in quality 
control. 

If the Congress feels that random testing is the only solution, the BLE must ask 
what qualifications will be mandated for the laboratories that will determine the 
fote of the individuals involved. Currently, New York, Dlinois and (California are the 
tmly stetes that requiro licenses for drug testing laboratories and all other state's 
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labB are imoontrolled and totally unr^ulsted. Are we going to create a growth in- 
dUBtry for fly-by-mght testing laborstones? 

The VS. militBiy currently eatimatee that each urine test including specimen 
procuremeDt. transportation, ana^b and reporting costs about $100 per test and 
this figure does not account for tune lost from work. There are currently 266,000 
railroad employees and considering the Senate request that every worker be tested 
every six monUis, we are talking $63 million per year. This doee not address the 
problems associated with specimen identification or someone observing the urine 
flow from urethra to samide container, and most hospital physicians and techni- 
cians are refusing to witness same. 

It is the BLE's understanding that the Aosodation <^ American Railroads will call 
for post-accident testing after any minor accident, incident or rule infraction. There 
is a consensus among some railroad managers that anytime an employee makes a 
judgmental error or mistake even though there is no individualized suspicion of im- 
pairment, the person should submit to drug testing. This is an uigust and unreason- 
able form of discrimination. If such criteria is 8ut»nitted to, it is the BLETs position 
that anyone tested for probable cause should removed frcnn service until the test 
results are received and if they are n^{ative, the employee should be paid fbr all 
time lost. 

Something the BLE finds frusbvting in scxne cases of jH-obable cause testing in- 
volves crews that experience some minor mishap whUa setting off or picking up cars 
en route and a railroad ofKdal instructs the crew to nrntinue with their train, but 
when they arrive at their off-duty point, the carrier sul^jectB these employees to 
probable cause testing. If there is a probable cause to test theae people, why are 
they allowed to continue their tripe on the train? Allowing employees suspected of 
impairment to proceed with their ttsins is ludicrous. 

There are several states that tolerate sobrie^ checkpoints on their highways. It is 
uoderstood that all cars are stopped and there is a brief encounter vU& the driver. 
If there is established some suspicion that a person may be impaired, such an indi- 
vidual is singled out and requested to participate in a field dexterity test to detMS 
mine if there is probable cause to test An example would be to request that the 

(a) Walk a staight line. 

(b) Stand on toes. 

(c) Stand on one foot. 

(d) Finger to noee. 

(e) Peiform a physical task (a, b, c, d) while performing a mental task such as 
answering a queation. 

Once prob^e cause is established, the person is subjected to a sobriety test Such 
a procedure is acceptable and certainly more palatable than to automatically 
assume that aofneone nmUng a minor error connotes impairment. 

TUm railroads certainly have the prerogative to stop and board any train at any 
time and, as part of an efficiency teet, communicate with the employees to deter- 
mine if there is any problem. 

The time has come for everyone in the railroad industry to grab the bull by the 
horns and establish impairment cutoff levels for various mind-altering substances. 
For example, the FRA rule uses a .04 BAC for alcohol but allows the railroads to 
use more restrictive figuree. All railroads inmst on a .000 BAC. This certainly 
sounds proper, however, the state^-the-art testing eouipment b not perfect and has 
an error rate, and the testing marhiiiaa are operated b; humans with variaUe tal- 
ents and knowledge. Even if the equipment and operators were 100% accurate, a 
person with false teeth or someooe who recently consumed a lemon drop would rail 
an intoxylizer test as th^ would not relator .000 BAC 

One railroad went so far as to declare it a violation of its operating rules for an 
emplmree to take a sip of wine from Uie chalice in the celebratim of communion at 

There has to be some margin for error with respect to any measurement and 
when the railroad industry is willing to address this issue, there will be a new surge 
of progT c es in the area of testing. The BLE can assure Uie Congrees that the rau- 
roads m the United States do not faction anywhere near perfect with respect to 
train operations or any other function performed by these companies. Having exact 
control of opposing train movements in dark territory or abeolute compliance with 
the operating rules is a mandatory neceesity in railroad operations and should be 
given proportionate emphasis by railroad managers. These performance levels 
should be insisted upon as perfect as opposed to the headstrong and stubborn quib- 
bling over minute fractions between zero and an almost immewurable quantity of a 
substance in someone's blood or urine. 
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It IB a known fact that the problem of alcohol and drug abuse can affect anyone in 
our society as this disease does not discriminate because of age, income, socioeco- 
nomic status, sex or race. Therefore, if any random or other testing requirements 
are mandated by CongreBs, they should involve the entire scope of railroad employ- 
ees including all levela of railroad management, up to and mcluding the general 
managers and vice-presidents. They and their subordinates eiercise authority in is- 
suing instructions and orders governing train operations, and the on-board employ- 
ees are required to comply with such instructioiiB. 

Currently, the Control of Alcohol and Drug Use in Railroad Operations; Pinal 
rule, as promulgated by the Federal Railroad Administration, prescribes thresholds 
where testing of railroad employees is mandatory and both urine and blood must be 
provided. This rule also provides that an «mployee may request that blood be drawn 
and considered as part of his test where conditions permit the railroads to exercise 
optional testing. However, there are no provisions to prevent a carrier from having 
a laboratory perform other tests on these samples, such as: pr^nancy, leuknnia, 
siclcle cell anemia, AIDS, a review of past encounters with other sezually-transmit- 
tad diseases, or an entire genetic review to determine the pnAabilit?, for example, 
that the individual will contract some fatal disease. 

Such chemical snooping is certainly passible with today's state-of-the-art testing 
and analysis devices, and it takes UtUe imagination to see corporate managt^ra 
making lay-off or discharge decisions baaed upon this information. 

There is a viable and well-proven alternative to all of this. Operation Red Block, 
the railroad industry's alcohol and drug use PREVENTION program, is second to 
no other industry program in addressing the subetance-ahuse issue before the fixt. 
Red Block is the name of the most universally-recognized railroad signal which 
means "stop". 

The emphasis of Operation Red Block centers on PREVENTION which is defined 
as preventing a coworker from consuming prior to duty and if this fails, an intoxi- 
cated person reporting for work is prevented from working. Someone consuming 
while in the workplace is prevented from continuing to perform theit job. This is 
strong language and requires a firm commitment from labor. Workers have often 
demonstrated that they are capable and willing to meet the challenge when provid- 
ed the opportunity. 

Railroad employees mostly perform their duties in an unsupervised workplace 
and frequently report for duty and are relieved from the job at times and locations 
where no company officials are on duty. Management continuously emphasizes its 
responsibility to enforce and maintain a safe workplace yet because of the geograph- 
ic layout of a railroad, it is impossible \a police all work locations at all times. 

An absolute or positive deterrent is needed. A line officer could be armed with an 
intoxylizer, a urine specimen cup, a syrin^ or even an atomatic weapon, but if they 
are not present to catch the int<nicated mdividual and utilize the support devices, 
what good are they? Unused detection devices are no more a deterrent than an 
absent supervisor and misuse of such equipment leads to harrassment and antago- 
nizes good people. 

Fellow workers given the necessary tools and the opportunity to participate in a 
PREVENTION program will provide the absolute or positive deterrent required in 
the railroad workplace. When labor becomes active in such a program, they recog- 
nize and accept the responsibility of maintaining a safe workplace and will take the 
necessary action to enforce safety. This removes the odds and eliminates the gam- 
bler. It is a tragedy in itself that some large railroads will not cooperatively work 
with labor in addressing this human problem. 

The novel aspect of Operation Red Block is that for the first time in the history of 
the railroads, the employees have been given an opportunity to help design and im- 
plement a program which directly affects them. These are the people who lose their 
jobs, lives and limbs. 

The working people have demonstrated, too often, the risks they will take before 
they will see their fellow worker lose his job beca use of his personal prtriilems. In 
recognizing this fact, the need for a PEER REFERRAL PROGRAM becomes readily 
apparent. 

Defensive measures should not be the primary method of resolving this problem. 
When using defensive measures, the problem is only dealt with after the fact Once 
a person is caught, he/she is punished and this action is to serve as an example to 
deter others from doing the same. This does not workl 25,000 aclohol-related fatali- 
ties on our highways ^ear after year demonstrate that the poUce penal approach is 
not an effective solution. Also, defensive measures alienate employees creating an 
atmosphere counterproductive to establishing an effective Peer Referral Program. 



zedbyGoOgIC 



"Hie PREVENTION philosc^hT changea the approach to this problem from one of 
Management v. Labor to that of Non-Uaer vs. User. Our goal is to help 100% of all 
ndlroad pMOimd. The maall minority who have problems with alcohol and/or drugs 
receive help and the mqjori^, who are rule-abioing workers and have a right to a 
safe work environmrait, can now pariidpate in a program which accompli^fiea this 
wiUiout jeopardiring a fellow worker's job. 

The PRElVENTION concept "reverses the peer pieaaure". No longer ' 
sure on peers to cover for the user so that he will not loee his job; t' 
placed on the user. The fellow worker knows who the usen are and « 
the impaired person from working if provided the opportuni^. 

It is time for pTwreHS and the BI£ encourages Congess to push ahead with the 
winning PREV^4110N concept as opposed to tiying to mandate a new law that 
will be coatly in time, resorces. careers, limbs and lives as we prove its inadequacy 
in lolvijig this human problem. 

Statkment of thk National-Ahkbican Wuousale Gbocxbb' Association 

Mr. Chairman and Members of the Committee: I am Denis R. Zegar, Vice Presi- 
dent for Government Services of the National-American Wholesale Grocers' Associa- 
tion ("NAWGA"). NAWGA is pleased to have the opportunity to submit this testi- 
mony on a sultject of compelling public interest and a matter of substantial concern 
to the business community: substance abuse by workers engaged in commercial 
transportation activities. 



NAWGA is a national trade association repreeenting nearly 400 independrat 
wholesale grocers and food service distributors. NAWGA member companies emplojr 
over 360,000 people grocery products and pvovide a wide array tf services to retail 
grocery stores, hospitals, 8chi>olB, restaurants and other food service establishments 
throughout the Umted States. Marketing products &om nearly 1,000 separate distri- 
bution centers, NAWGA member companies account for nearly $60 billion of the 
nation's KTOcery product volume and '/s of the grocer? suOT>ly distributed nationally. 
NAWG Aa f ooa service division, the International Food Service Distributor's Asso- 
ciation (IFDA), represents member firms who sell annually over $10 billion in food 
and related products to the insitutional, away-from-home food service market. 

Virtually all of NAWGA's member firms maintain extensive private carriage 
fleets to facilitate their food wholesale endeavors. Thus. NAWGA has a continuing 
interest in ensuring that the transportation industry directly addresses the sub- 
~* -*— -e problems which currently affect the m^or segments of the industry. 



ministration adopt an occupational safety and health standard, wnich requires dnig 
testing of forklin drivers and operators of other warehouse equipment in facilities 
which contain hazardous chemicals. See Daily Labor Report (BNA). February 10, 
1987, p. A-4. NAWGA has also published manuals and held seminars for food indus- 
try employers on the pervasive problem of drug abuse in the workplace. As an asso- 
ciation with strong ties to the transportation industry as well as a strong interest in 
preventing substance abuse. NAWGA welcomes the opportunity to submit its testi- 
mony in these proceedings. 

The use of illegal drugs and the abuse of alcohol impose tremendous costs on our 
society. According to the most recent household survey conducted by the National 
Institute on E>rue Abuse (NIDA), within the past 30 days, millions of Americans 
have used illicit drugs and abused legal substances, such as alcohol and prescription 
medications. In the last month, nearly 6 milUon individuals in the United States 
used cocaine, while more than 18 million used marijuana and hashish. According to 
NIDA, large numbers of Americans have recently made use of other substances, 
such as hallucinogene (nearly 1 mUlion), inhalants (nearly 2 million), stimulants (2.7 
million), sedatlces (1.7 million) and tranquilizers (2.1 million). Furthermore, an esti- 
mated 12-13 million Americans are alcoholics or have serious alcohol problems. Of 
compelling concern are reports by treating professionalB that a substantial number 
of those who take illicit substances use them on the job as well as during time away 
from work. It is simply unrealistic, and contrary to existing evidence, to assume 
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that the workeiB engaged in conunercial transportation activities are untouched by 
this national epidenuc 

The transportation community as a whole must recognize and confront the reali- 
ties of drug abuse within the industry. The recent January 4, 198T Amtrak diaaster, 
which killed 16 people and seriously wounded almost half of the passengers on the 
train, appears to have some connection to drug abuse. The engineer and the brake- 
man of the freight train which collided with the passenger train were found to have 
levels of marijuana higher than the amount commonly associated with behavior im- 
pairment. Notably, the engineer had also been arreeted in early December 1986 on a 
charge of drunk driving and had a history of repeated moving violations. That such 
apparently drug-related disasters can occur in modes of transportation which are 
commonly perceived to have limited inherent dangers indicates that all reasonable 
precautions should be taken to avoid catastrophic events in the air. on the rails, and 
on the roods. 



equirements on railroad and airline 
these measures should be expanded 
to include employees en^ged in commercial motor vheide activities where the 
public safety is at risk. 

Random and Scheduled Teste — NAWGA strongly supports the concept of manda- 
tory drug testing of workers involved in commercial transportaion activities on both 
a random and scheduled basis. The prospect of random drug testing has been shown 
to be particularly effective in decreasing the use of drugs 1^ those persons who may 



be suj^jectad to such testing. For example, the success of the military in reducing 
drug use among active duty peisonnel has been largely attributed to the ' ' 
impact of random, mandator; testing. See, e.g., Loe Angelee Timee (October 
p. 33 (Navy sam as setting the standard for successnil drug screening programs); 



ne Chrutian Science Monitor (March 20, 1986), p. 1 (Pentagon surveys m£cate that 
drug abuse dropped from 27 percent of active duty personnel in 1980 to 9 percent in 
198^. Because individuals can never be sure wbaa they will be tested, the only way 



„ „, „ . . —T, „ n ahead of 

time by the persons to be tested, will detect those individuals who are either habitu- 
al users or are addicted to drugs and cannot refrain from drug use. As noted above, 
such testing may fUrther detect the presence of drugs which were taken well before 
the test penod but which have remained in the body. 

"Reammable Su^rieion" Hating — Drug testiiUE should also be required when a rea- 
sonable BUS[»don odsts for the belief that siSwtanca abuse is present Substance 
abuse experts have idmtifled numerous indicators of substance abuse, including: 1) 
weariness or exhaustion; 2) sleepiness or excessive yawning; 3) blank stares or 
slurred speech; 4) the appearance of depression or anxiet]^; 5) irritability or out- 
bursts of emotions; 6) difticulties in concentration or lapses in memory; 7) absentee- 
ism or repeated lateness, and 8) frequent mood swings. When determining if a rea- 
sonable basis exists for the belief of substance abuse, the totality of the circum- 
stances, not just isolated occurrences, must be evaluated. 



job applicants tor an^ commercial transportationposition with safety-related hmc- 
tione. Hanv companies participating in the NAWGA Model Subetance Abuse Pro- 
gram who nave implemented pre-employment company-wide drug testing have ob- 
tained astonishing results, with firms seeing 10 to 50 percent of applicants testing 
positive for illicit drug use. Although this ^rpe of testing will be akin to scbedulea 
drug testing {Le., a positive test result can be easily avoided by abstaining before the 
test is admmistered), it will identify those drug abusers who are addicted to the sub- 
stances or are careless in the use thereof. (JnviousW, additional methods of drug 
testing will be needed to follow up the iniHul pre-employment drug screening. 



m, TBSTINO [>ROCIDUKX8 AND COSTS 

A variety of technical methods are available to employers for drug screening 
through urinalysis. While critics repeat va^ing allegations r^rding the technic^ 
sufRciency of existing drug-testing technology, according to NIDA, a number of 
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tenmnina the presence or absence of a drug in a urine 

,. _ . . vka. Employee Drug Screeni/tg: Detection of Drug Use l» 

Urinalnia, National Inatitute on Drug Abuoo DHHS Pub. No. (ADM) 86-1442 (1986). 
pp. 4-G. Accuracy and reliability of these methods must be aaaessed in the context of 
a total lahoratory syBtem. If a laboratory uses one of the suitable methods and fol- 
lows good laboratory practices, then the accuracy of the results should be verr high. 

Employers bear the nutjor responsibility to ensure that the drug-testing laborato- 
riea with whom they contract adhere to several important standards rf perform- 
ance. Laboratories should obviousiv maintain good quality control procedures, foUow 
manufacturer's protocols, and perform a confinnation assay on allpositivea by a dif- 
ferent chemical method from that used for the initial screening. Eqnally important 
are the so-called "chain of custody" procedures that are followed to document how 
and by whom the sample is handled from the time it is taken from the individual, 
through the laboratory, unitl the final assay result is tabulated. Such procedures 
are necessary to ensure the int^ritv and credibility of any drug testing program. 
NAWGA has taken great care to address these and other relevant questions in pro- 
viding guidance to our membership^ and other employers. 

WMle testing procedures administered to targe numbers of workers will impose 
economic costs on employers, such expenditures need not be overly burdensome. In 
the long run, we believe that such sums will produce financial savings for compa- 
nies with commercial transportation operations. By way of illustration, as part of 
the NAWGA Model Substance Abate Program, (a reference manual, together with 
training and educational materials), NAWOA negotiated a group-rate contract with 
one of the nation's leading drug testing laboratories. That rate encompasses a 
charfce of SIO.OO for a preliminary drug screen for 8 mcgor drugs of abuse together 
with "chaiii of custedy" handling and verification, and a charge of $S0.00 for the 
-■-"■■■ ■ . ... spectre 

idustry whi< 

have made use of these arrangements believe that the funds they are expending ore 
well worth the investment. Surely, if NAWGA— an organization comprised ot 400 
companies — can n^otiate such a price structure with one of the highest quali^ 
teebng laboratories in the country, comparable rates will likely become available to 
other employers with transportation activities which become subject to statutory 
testing requirements. 

rv, CONCLUSION 

For these reasons, the National-American Wholesale Grocers' Association respect- 
fully urges this Committee and the Congress to promptly enact legislation wnich 
mandates preemployinent drug testing, as well as testmg on a random, scheduled 
and "reasonable suspicion" basis of workers involved in commercial transportation 
activities. This Committee and the Congress can and should play an important role 
in reaching the universal goal of a drug-free transportation workplace. We respect- 
fully urge that such legislation — expanded to include in its scope workers emplc^ed 
in coiruiercial motor carriage activities — be enacted as soon as is practicable. 

10600 Red Babn Lanv, 
l\>tomac MD, February 25, 1987. 
Htm. Ebnbst F. Holunos, 
U.S. Senate, 
Washington, DC. 

DiAK Senatob Holunos; 1 would like to comment on the hearing, on February 
20, 1987, of the Senate Committee on Commerce, Science, and Transportation at 
which the subject of mandatory random testing for drags and alcohol was discussed. 

My wife ana I wer e parents of a lovely young lady. 20 years old, who was killed in 
the dreadful AMTRAK/CONRAIL accident on January 4. 1987. after which the 

rwiLmATT 4 >-j J r J :t.: r J: nr.. ..»._ ■ ..«■ 



The apparent strong bipartisan support for strengthening legislation, especially 
with respect to testing, is very eratifinng. The convictions that you and other mem- 
bers of the Committee expressed, so positively, that public saf^ requires early Con- 
gressional action, in spite of the determined resistance at some of the witnesses and 
Uie organizations they represent, were encouraging to us. We hope that you. the 
Secretcuy of Transportation, and others coikcemed, will be able to agree upon ttew 
lepalation, and that it wUI be enacted quickly. 
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On the other hand, the testimony of the members of the panek, especially Panel 
#2, was appalling. For the parents of a lost loved one to listen to those witnesses 
brag about how "dean" their industry is, what marvelous safe^ records they have, 
bow th^ problem is minuscule, is nothing short of di^usting and nauseating. Have 
they no aensitiTity to, or awareness of. the fact that no matter how clean their 
members are, innocent members <^ the public are being killed? 

We were grateful for the persistence of some of the Committee members, in par- 
ticular Senators Danforth, Exon and Breaux, in their unwillingness to permit the 
witness to hide behind "constitutional rights ' and "intrusion of privacjr when de- 
fending their extraordinary resistence to mandatory random teating. The witnemea 
claim to support testing, but their gubetitutes for mandatory random testing are 
simply unacceptable. For eiample, testing at scheduled times, such as r^ular physi- 
cal examinations, would be useless because the employee will simply plan for the 
necessary period of abstinence. Also, testing for dezteritTjOr when were is probable 
cause, has been proven not to work. Witness the AMTRAK/CONRAIL accident, 
when the CONRAIL crew was observed by a representative of management for fif- 
teen minutes just before departure, and the craui occurred an hour and fifteen min- 
utes later. In post accident testing, both crew members tested positive for martjua- 

No matter how small a percentage of transportation workers may be users, the 
rights of the public to safe tranaportation operatad by clean crews are far more im- 
portant than the intrusion on privacy all^eid tnr these witnesses. The lives of people 
are placed in the hands of those employees. If they cannot tolerate random, infre- 
quent testing to increase safety for themselves, their colleagues, and the traveling 
public, let them fmd other employment. A well managed testing program, truly 
random by computer selection, may not eliminate all accidents due to drugs or alco- 
hol, but will certainly act as a strong deterrent for users among transportation 

We earnestly request that you continue on your path to legislating mandatory 

' ;, induding assip """ " 

, perhaps the m 

I would be grateful, Mr. Chairman, if this statement can be inserted in the recon 
of the hearing. Thank you. 
Sincerely, 

Arthub W. Johnson. 



National Aik Transportation Association, 

Alexandria VA Manh 6, 1987. 
Hon. Ernect F. Hollingb, 

Chairman, Committee on Commerce, Science, and TransportatUm, U.S. Senate, Wash- 
ington, DC. 

Dear Senator Hollinos: The National Air Tranqmrtation Association rejireaents 
the interests of the nation's on-demand air taxi airlinee and airports service and 
BUI^mrt organizations, commonly known as fixed base operators or FBOs. Since air 
tans operate as air carriers under Federal Aviation Regulations Part 135, and FBOs 
provide ground handling services to the air carrier industiy, NATA is anxious to 
provide Hie Committee with our perspective on the issue of luiig and alcohol testing 
m the air transportation industry. 

NATA is keenly aware that drug and alcohol abuse is a major national problem 
and we reconfirm our support for public measures to help bring the problem under 
control. For example, the Association and our Members have supported efforts by 
the U.S. Customs Service to establish rules making it difficult to bring ill^al drugs 
into the country. In addition, NATA offers an employment consulting service that 
advises Members on ways to ensure a drug free work environment. Even though we 
have taken these steps, we have found no evidence to support a belief that this 
malady is rampant in our s^(ment of the air transporation mdustry and feel, there- 
fore, that a broad national m-ogram as outlined in S.362 and S.3&6 is not warranted. 

Our review of National Transportation Safety Board records reveals that drug 
abuse accounts for only one-half of one percent of fatal acddents, and alcohol is in- 
volved as one of the factors in seven to eight percent of acddents with fatalities. 
These percentages include both flight and ground crews. 

Certainly strong action must be taken to ensure that drug and alcohol abusers are 
not allowed to operate in the air transportation system, but the Committee must 
keep the "problem" in the proper perspective when developing l^islaUve remedies. 
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Even though we can find no evidence of « national threat caused by NATA's con- 
stituents, our Members may consider support of a pre-emplorment testins require- 
ment, testing after an accident, or teating Tor just cause. Our Members ftolstrongly, 
however, that since the "benefits" of such teetins requirements would accrue to the 
general public, the coats should alse be borne exclusively 1^ the public. 

In summary, the National Air Transporation Association does not believe that 
substance abuse in the air transporation industry, and especially in fixed base and 
air taxi operationa, is of the magnitude to justify prttframs proposed by the Commit- 
tee. If, however. Congress chooses to proceed with these pTopoeals, they should not 
include random testing, and all costs of the program should be borne by Ote govern- 
Sincerely, 

Lawsxnce h. BUSIAN, 

Pre*idenL 



Statement of National Transportation SArirry Bdaro 

nie Safety Board welcomes the opportunity to comment on the critical issue of 

alcohol and drugs in the rail and aviation industries. We wish to commend Senators 

Hollin^ Danforth, Dole and Gramm for their efforts to addreas this moat serious 

The Safety Board has shared, for many years, the Committee's concern for the 
threat to transportation safety posed by alcohol and drus-impaired individuals. As 
far back as 1974 the Board celled for the FRA to "prohibit the use of narcotics and 
intoxicants by employees" in the rail industry. That same year we also called for the 
FAA to improve Uieir efforts to identify airmen with alcohol problems. As evidenced 
by our ongoing inveeti^tion of the recent Oonrail-Amtrak coUision in Chase, Md., 
the Safety Board's contmuing concern is well founded. 

The NTSB would like to offer the following specific comments on S. 362 and 
S. 366. We will address the mAJor provisions applicable to railroads, first, followed by 
comments on the aviation provisions. 



Random Ttsling.—Tbe Safety Board recommends an alternative approach to 
random testing — one that is not fraught with unresolved constitutional issues, and 
one that appears to be working. The Southern Pacific Transportation Company, 
since 1984, has had in |4ace a fair but firm policy that makes it clear that alcohol 
and drugs have no place in their workforce. Supplementing their traditional, stand- 
ard railroad "Rule G" prohibitions against alc^ol and drug use while on the job are 
several key provisions. First, pre«mployment drug and slcohol testing is required 
for all employees. Second, drug and alcohol teats are performed for safehr related 
personnel m coi^unction with standard, periodic medi^ examinations. Tnird, and 
perhaps mi«t Bignificantly, a broad "just cause/ reasonable suspicion" testing policy 
ifl in effect. Not only hours-of-service but other safety critical employees are sulnect 
to drug/alcohol urine testing. The Southern Pacific believes, as do we at the Safety 
Board, that the drug-impaired mechanic who fails to repair a brake system properly 
mr a drug-impaired clerk who miscodes a hazardous niaterial»bearing train, causing 
it to be routed through a large city, compromise rail and public safe^ as much as a 
drug-impaired engineer. 

Impressively, the Southern Pacific program is saving both hves and money. In 
1988 (pre-pobcy), this railroad suffered 911 human error accidents resulting in 
damage losses to the company of $6.4 miUion dollars. Afler three years under their 
new ucohol/druK program, human error accidents dropped to 168 with a resultant 
|1.2 million in damages. Eluring the first few months under their testing program, 
22-24% of crewmembers involved in human factors accidents were found positive 
fbr drugs or alcohol. The testa in early 1987 have found only 2.3% of crewmembers 
poaitive for alcohol or drugs. Southern Pacific has gone from 11th to first place in 
the prestigious Harriman Award standings, the railroad industry stanturd for 
■afoty. 

Hie Safety Board believes an alcohol/drug program such as the Southern Pacific's 
is a reasonable and apparently effective approach to the problem of alcohol and 
drug abuse in the rail industry — an approach that should be tried before measures 
Bucn as random testing are implemented. 

Aj^ticalUm of the rules to other emploveea. — The SafeW Board consistently has ad- 
vocated the application of the FRA alcohol and drug rule to all employees in safety 
critical positions. Data from the Southern Pacific indicates the inappropriatoly 
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narrow scope of the curroot FRA rule. If the SP had restricted their testing pro- 
gram to thoee accidente sutgect to the FRA rule, only 24 of the 168 (14.2%) human 
error accidents in 1986 would have required crew alcohol/drug testing. 



TtBting Program.— Ae expressed above, the Safety Board supports the use of pre- 
employment cfrug/alcohol testing, testing for "just cause/reasonable suspicion" and 
testing in coQJunction with periodically required medical examinations, in addition 
to poet-aci^ent/incident drug and alcohol testing. We believe that a program that 
encompasses these measures can create an effective system to detect and deter alco- 
hol and drug use by employees. Such an approach ^uld be tried ftmt before em- 
barking on a radom testing program. 

The Safety Board recommends that all employees in a position to affect the safety 
of flight operations should be subject to any alcohol/drug rules and testing pro- 
grams that are promulgated. In this regard, we note that S, 356 specifically includes 
mechanics as subject to testing, while S. 362 is unclear on this point. 

Rehabilitation Progra/ru. — The Safety Board supports the requirement that a re- 
habihtation program be available which identifies and provides treatment for em- 
plcyees with alcohol or drug problems. Such a recommendation previously has been 
made to the FAA. 

Again, we appreciate this opportunity to submit our views on S. 362 and S. 366, 
and request that tbsse comments be placed in the record. 
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UlOl Ftlli Road 

Hum ViUey, Mu>land 21030 

Febnuiy28.19S7 

Senator Emest F, HoUingi 
United Stam Senate 
Waahiiign)n.DCZ0510 

Dear Senator HoUingx 

Pleue altcw me to umunent on Che hearings held on Febniaiy 20. 1987 by the Senate Committee on 
Oinunetce. Science, and TVaniportatiDn. I hnc a paitiaiiar interest in Ihii matter because my 16 year old 
daughter Ceres was killed in the Amtrali/Conjail crash on Jamiaiy 4 wMIe she was returning to her freshman 
year final aami al Princeton Univeratty. Out of a decent reelect for the memoiy of Ceies and the other 
fideen victims of that cmh, it is important Chat you and your colleagues use the lessons learned from it to 
Avritc new laws chat will make such a tragedy len likely in the future. In an attachment I have described 
in detail sii pcopoiiU that I hc^ can be considered seriously as your committee drafts iegislation, but let 
It gpeciacalty on the matter of dnig and alcohol abuse as it relates to public safety in intenUte 

le sensitive to the coniUtutiDnal protcctians that make America the land of the free. 
there b a growing consensus that society must take steps to protect itself and its dlizcns from the 
predalions of substance abusers. Dnig-fanpatred employees who threaten public safety are internal terrorists 
who must be stamped out. and there seems to be no practical alternative to mandatory random and probable- 
cause testing along with prD-acth« voluntary treatment programs. The Conran engmeer who apparently 
caiiscd &K crash was quoted in the nevnpapcn as saying thai what he did on his own time was his own 
busijieas. but of course that is compleldy outrageous B^ien what he does on his time affccB the safety of 
the public No one has an ungualiSed liiftt to be an engineer or pilot such a poalion of public trust is a 
pnvilece Oiat carries with it certain obligations, and we can reasonably hdd BKh persons to a higher 
standard of behavior than Che average citizen. Qearty written legislation chat deals with this problem 
etK»:tively is needed if we are to avoid Che ipectade of protracted challenges in the courts to ad hoc 
eucutive altenqits to deal with ttiis problem based on leas-than-ovscal-ctear Uatutes. 

Drug tests are only one of several w^ used lucceasftilly in the nudear power industry to identifv 
polenlia] substance abusers; many troubled employees give evidence of their problems through poor driving 
records, arrests for criminal matters, and medicail problems. UntOrlunaielyi moil of this kind of information, 
even where publicly ai'alrtile. i:. not readily accessible and is not new being used in the tranqiortation 
faidustiy to evahiate Che fitness Ibr leivice of safety-critical employees. 'Hiece is no central data bank Co 
receive informacion abouc fliese people, so even it one company acquires vital information about a transient 
employee, the next emplojet tOf remain ignorant of it Moreover, rail industry oecutives CestiBed in 
Seiialoi Bxon's ubcommfncc hearing* on Febmary 17 that their current labor contracts would prohibit them 
from using this information even if they had it Uniform licensbig (as a means to require data collection) 
and a public national data bank foe the transportation industry (to receive cheie data and malx than 
■vadaUe) are discussed in the attachmcnL Proposals by Representative ColUns and others n use Ihe 
National tMver Registry to obtain some of these data ace seriously OBwed, bul such proposals express a 
need (Or the kind of quality data tliat should be available fai a national data bank for the cranspoitatnn 



ample empirical evidence Oiat direct otneivation of emi^oyces, even by trained super- 




detect employees vho shortly later tested positive for diugs was, of course, 

' do not aUow propool* to require poatllve direct obKrvational 

doing the right tiling here. IV tnvdibig public has rights, tool 

and the attachment in the formal record of the 
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a tt JohiB Hopkins UnhenHy ta 

indusny; ■ny qiuliEcadDn to piesent sanie 

la kJLIed in the Jaima^ 4 Amtrak crash 

; to Princeton Unhrersty for her freshman year fail lerm final 

cnt was ■ landom acddent, the sort of thing that, despite the 

in an industry thai otherwise enjoys a laudable passenger 

> the (it)i have passed and initial investigalion findings have been released, the honor 

n compounded by a growing realization Out It was endiely pievenlable and resulted 

se by railroad employee^ manager^ and r^ulators. 

lliQse o[ ui «4iQ have sufleted most directly from ttiis tragedy hope that It m^ be a stimulus to the 
Congress ID enact nev legislalian that will renore the (aith of the travelling puMic and make a repetitian 
less likely. We also hope that the Executive Branch, through the Dqiartment nf TranqwrtatiDn and the 
regulatory agendes, wfll Increase their vigilance on behalf of public safety and will aclively'scek new 
authority from Congreis for this purpose where necessary. Although our thoughts are naturally fooissed on 
the rallioad industry, the safety issues we are discussing are common to all fDrms of interstate tran:qiorta- 
tion. and the tbilowing suggestions ap^ to all of them. 

There are six specific areas that should be considered for new legislation and/or more active regulation; 

1. UmlOnn Fda^ Ucensins. All operating personnel in interstate tran^ortation (airline, bain, truck, ias, 
barge, etc) diould be required to hold a current federal license. The primary purpose of the federal license 
should be to get all licensed persoruiel into a national data collection system. It would also record in a 
central location routine medk:al examination data and the type and timing of training programs undertaken. 
most under industry sponsorship, and therefore will assure the public lliat at least minimal training standards 
of skill are being set and met Each license hnldei should have In qiply for license renewal periodically, at 
which time a review ot his or her record would be triggered. Sa one should be permitted to be an operator 
of an interstate tran^iortation system unless he or she has a cunentty valid federal license. 

The type ot licensing being proposed is neither onerous on employees nor cqiensive to 
admiiusler: il is primarily a means of registration and data collection. Unless future 
cqKTience indicates that detailed and costly testing of licensees by federal authorities 
would be cost eDective, it should not be undertaken. Primary te^wnsibility for 
ensuring that operating personnel are properly trained would remain with the 
management ot the transportation companies, but company management should be made 
personally responsible for discharging this unportant responaliility. 

2. Hatkxal Data Bank. There should be a sin^ national computet-tiased data bank containing sfeoBc 
Information on alt Fedenl tranqiortation license holders and intentate transportation companies. It dvNild 
contain: Basic identrBcation dsla, summary cumulative information on training programs completed and 
routhK medical ciaminations. and a cumulative record of reportable events. The data bank should be 
■vaOaMe on-line to the public, and ease of puMlc use should be a primary criterion in its design. San^le 
data elements are listed in Attachment L The cost of operating the licenting system and tutional data bank 
could be met by license fees paid by individual license hiddets and fees paid by interstate transpoctatnn 
companies based on the number of their employees licensed. 

It is absolutely essential that the data be available for press and public scrutiny and 
Chat it be organized in a way that raakea on-linc computer access and searching 
cormnicnl. Modern computerized da t a b as e technology makes Uk BchicKirtenl of all 
Ihese objectives easy and economical There is no need to identtiy license holders by 
name in the public data bank; identification by pennatieni code number is adequate lot 
public data analysis purposes. The federal lk«nsing autimity would hive a confilete 
ciosi reference Gle of code numbers, license numbers, and names, and each transporta- 
tion conqiany would haw a similar cross reference file for its own employees. 

3. F q ia iti Me Bveat& Each tMeral transportation license holder and interstate transportation company 
should be required to report promptly to the national data bank, with standard fOmu. every Instance <^ 
certain tqioitabk events: arrest on any criminal charge, diation tar any autoonUle indfic violation. 
' wtomobBe license, safety violations on the job, iccidenti on (he Job, spedSc medical events, 
e, completion of substance abuse rehabilitation programs, dtation by regulatory agendes for 
safety at operating vlolationi, etc The disposition of any reportable event must also be reported. The 
requirement to make a timely, accurate, and complete report should be given teeth by a oiminal penalty for 
failure to do so. Regulatory standards should be developed that require a Ctncss hearing for aciy license 
holder whose record meets certain standards, together with grounds for suspension or revocation of a 
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The dear light of pubtidty nu? be moie effective md lets colds' than ream of 
Rgulatloiu in encouraging adhecenu to ufety rules and lound operating piocedurei. A 
history of chronk disregard of rules or a pattern of personal oi corporate behavior 
indicating a need for further ■ouliiq' would be apparent in the cumulative reeofd ot the 
data bank. With luch data available, management can be made dearly re^ponaible tor 
continual icnidny of the fitncs of their employees for public Inul and can require 
oily programs of counseling aid rcjiabiiltJlion for troubled employees before they cause 
a catastrophe. See Attachment Dnor the traffic conviction record in only one state 
(Maryland) of the Conrail engineer in the January 4 crash. It lists IZ convicdoni and 2 
license su^iensions through December 11, 1986: an arrest on December S, 1986 for 
drunken driving and running Ihrau^ a stop sign and a red trafSc light (actions very 
similar to what he apparently did ■ nionlh jalei on the railroad) Is not shown on the 
record since trial is not scheduled until March 4. 1987. The public cannot undentand 
iriiy a person with a long history of automobile tiafBc violations, indicating chtonic 
disreipect for laws and rules, should ever be entrusted with operadng re^xmsibility in 
public tran^xictadon, which requires rigoious adherence to laws and niles. 

4. Dealing wilfa Snbdance Abuse. Bveiy interstate ttaiupottation company should be required to have In 
operation a pro-actrve program for voluntary and cooperative identificadon ot counseling for. and assistance 
to substance abusers. Identification, prevention, and rehabilitation should be the first line of defense against 
substance abusers in both labor and management Self-Identified first-time substance abusers who enroll in 
■he voluntary program should be dealt with on a norwlisciplinary basis. A program of required testing both 
for probable cause and on a fair random basis is also necessary far federal licence holders, not as Ote only 
Xi deal with substance abuse, but as essendal components of an crvcrill program designed to ensure a 



The publK has a right K 

are not substance-impaired. TMt right lure^ tranaeeadt important o 

personal objections to compulsoiy lealn(. The prlv9ege of being an opetalot of a 

lianvonaUon system carries with k ipedal oUigalioiu, and wch petsons can leason- 

aUy be hdd to a high standard of perfMmancc luM as anpkyc«9 tan a right to ■ 

safe workplace, enforced by OSHA. employcts should hive the r^ and the obU^Oion 

lo detcnnine employees' fitness (or aervke m the workgdacc. 

3. Safety Devioei and Rocsduiea. Regulatory agencies should have the authority to require, and should 
require, interstate (ranqiortadon companies to install modem safety devices and procedures as dvy are 
developed and become feasible. Simple eiisdng devices such as working radios and automatic denying 
systems should not be ignored in bvor of dashy new high-loch devices. Merely installing safely devices is 
not enough, of course: these devices must be in working order and must be operated by aleil and re^ion- 
sible employeci. Pie-divatch working condition of all critical safety qrslenis should be alleiled bi writing 
by both opendng and maintenance persoimel. arii)ect to criminal penalties fbr faihire lo do so or falsifica- 
tion of records. Management should be iei|ulicd to make peiiodic and random checks of equipment in 
Regulatory agencies should be empowered and leqnind to make periodic and random checks of 



Repilaiory agencies, often under the apparent influence of the indusQics they regulate 
have not always established a histOTical record tor requiring use of proven aafegr 
technologies or for fostering development of new safeQ' teclUMlogy. Because Hfe9 
devices and procedures usually cost money and do not usually improve productM^. 
transportation companies have natural incendvwa to reiisi installadon of safety devices 
and implcmentadon of safety procedurei. This tnakei safety r^ulation a natural 
goverruneni inlcrcsl, but Itic puUic cannot understand why our regulators arc so Haw to 
snidy and make rules and so hesitant to seelr new legidative mandates for improved 
reguladon as tedinologv and knowledge improve. As a creative way to encourage 
development of new safely devices and procedures, n^laioiy agencies could qwnsoc an 
annud Inventor's compeddon wirh a cash prize. 

6. Re^nnsbilitia of Managcoicnl and Labor. Management responsOnlily to Implement and enforce safely 
rules and procedures and report reportable events, and employee responsibility to observe safety rules and 
procedures and r^ort reportable events; should be emphasized with personal tilmbul liabHily. 

Fines imposed ardy on companies and only after long and costly adminlstradve hearings 
are simply not an effective deterrent to managerial nonfeasance or misfeasance, or to 
employee misconduct They are paid by the customer or subsidy-grver In the end. not 
by the manager or the employee. Who wfll care, take notice, or be deterred from 
hinire violations if Conrail hu to pay a 1500 fine for allowing warning whisUes lo 
FCraain taped over, a condidon that nuist have been (or Aould have been) known to 
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bodi miliUeMiKe anpbveei and finMin mpeiviiian? WUl It male Ihe miiuien of 
AiDlnt ugr more viglani In prcwming dameroiu cnznive or unaulhoiiicd spesti bj 
anil pMgnger tnliu If Oie Federal RilnMd Adminiitntion (■ govemmaii igBncy) 
cKiiinilly fins Amnik <iiia(hct goveminent igcncy) (Or die action] of iheir engiDsa' 
bi the Imarf 4 cnihT The eOeclivnKit ot personal criminal liability ii now weB- 
RQigiiized in anHmut law. Ii Ihe saleQ of the travelling poblic any less Impottanl 

than preventing price-fmngl U managen and eniplayEet bee puaonal ci "' 

In the safety area, rigorous enforceinenl and obseivanw ot safety rules a 
may be opected lo become a high prioiiiy foi both, Tie pubUc ea 

dnigs, or negUfeatlyM to aiy ci v ii e people who do theae tilings 

Appaientlj (he on^ fedeial tafanliid penaltieB Ibt nbiaiice Ibuae by hUaMMe tnnvortalion ofierali 
In tbc Fedsal Aiiti^)n« Abuse Act of 1986, SobHtle T, Oi^^a 17a. vtdA pnvldes I« a piison ae 
of up to 5 jcaiB 01 a SIAOOO floE Or botb far opendng a commoa ctnki wHc nuder the bdhie 
AabolacAugs. II ptovtdea dnl a Udod Aobd lewl of at leatt 10 b pfcamptKe eridem of "luU 



dull be pf e mia pHw eMeoa o( [m p rirawnl . Haiv dntga hna kni^aattai dfecu on iudBOBenl and 
paBCtlkM, and itiera ihould be bo placa ip ttie [ubHc liaBvonillaa cdi oc cockpit for anyone who naea 
Degal dtiig) at any ttme bi any quantity. 

Nothing [n theie sti areas b speiBiK ot exotic, and actiOD loold be takea to bnplenient aD of than 
lnl9gT. 

It Is odthci possit^ nor desirable to haw a federal bi^iector In the cab ot eveiy intentxte vchide, 
tfliE b a free iodeQ IE ta poaAle to put bi place adf-acthrating m ed ianlsi aa and tocenthts. (bUopcd by 
(rimlBal pendtiea when neces sai y, that <dl encsutav adhenoce to the beat anKaUe slaadanb of public 
safety in the tuimm l ati on biduKiy. 

ATTACHMEOTI 

SAMPLE DATA ELEUEIfIS W IHE RECORD OF A UCEHSB HOLOBR 

KytfAUc DM! HGBBdt 



Month and day of bblh 



Nam^ addtca^ and telefihane numbet of penoml dentlsl 



YevofUtth 

Ll« of minimiun qiialiHrafiom for the opentfaig podtin^ as established by ttie ei^ 
body, dates the license holder pia each quiliacalion, scares If appUcaUe 

OS passed bQond the ininimum<[ualificatlaiis. with dates and ao 



One [ccocd for eadi reportable event, bidudlng arrest on any criminal charge, dcatian tor any automo- 
Uk titfDc violation. luspensiDn of aitoraoHle license, safety violatkins on the job. accidents on 
the tB». dbi^ilinaiy adian on the Job. substance abuse, and sbnUar penbieni evenlt. b wed as a 
limited amotm of ten to be provided at the option of the license Mdei. Divodtion ol any 
i^onaUe event (such as conviction or scqulttd ubsequenl to an anot. succesAU completion of 
a Hbatsnce abuae treatment program, remm to feffdar scams Miowbig disi^iHnafT action, etc.) is 
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On Jaauai7 4, 1987 Id Chua, HarTlUul, our mon, Thoaaa 
•IghEaaa Taara old, dlad In tha AMrUX/CONItAtL accldenE ^long with 
Othar paopla. Ltka TC, BaB^ of tha vlettBa vera children. 

Ha trrlCe to jon to aaconraga you to join jrour callcague 
Sanata to lagtalaca chansaa In cha taarlcan rail ayataa in ordar e 
cataatropblaa of thla kind fro> happanlni again. 



tha Saaata Horn 



■> C a^area, Edanca, and TranapoiCattoa hald baarlnga 



on Surtaca Transportation took atrong 
:clllcal Isauca These Include aanda- 

Icohol inacalUtlon and us» ol a raTletT 
ice dlaabllnE of vamlng equlpoent, 
sr Co separate freight fron pastanfter 
ricy of the Nadonal RalWay Adnlnla- 
ic when aeglalatlon li considered It 



and laudable positions on aanj of 
toty tandOB testing for druga aad 
of safet; devices, penalties for . 

ehangEs in acheduUng and routing 
Tahlclea, and strengthening of Ch. 
tratlon. We urge vlgoroua effoiti 
win noc contain language dlluced 
organlaatlona purpoTting to rapraaanC Cha 

It uaa extraBal7 dtatutblng to laara that tha authority of cht 
national Railway A dnlnls tratlon la aavaraly liaicad In daaling with panaltlaa 
for tallroad coapanla*. In fact. It appaaio that tha H.K.A. haa M 
autbotlty to act agalnac an IndlTldual found guilty of taaiienng with 
■afacjr aqulpaent to aaka It Inoparabla. 

Both Ht. Ulay, of tha HUL, and Hr. Burnett, ChalTun of KTSE, 
aada encouraging atateaanta coneanilng desirable correcclve actiono, but 
thaa* will be achlerad only with changes In legislation Mr. Euroacc'a 
CaatlBony about tha abaance of oparable two-way ceiBunltacioni , and the 
unaafa Intarlora of baggage and pa*s*nger caca la very dlatutblng. ClaaTly, 
It ahould Dot be difficult to correct theae deficiencies. 

During the Febtuacr 10 l^BT Senate Coaaltcaa on CoiaaTca, 
Sdaaca, and Transport at ton hearings there was apparent atrong bipartisan 
airport for strenghtealng leglalatlon with respect to drug and alcohol 
Caaclng. Tbe convictions that twobera of the Comltcee eicprcsaed that 
public aafaty requlrea early congressional action In apite of the 

thay rapraaanc, wera encouraging Ue hope chat you Che Secretary of 
IranapoTCatloo. and otbaia concamad will aaa that good peu legislation 
will be anactad quickly. 

In costraat to tha Coialtcaa ■aabera, tha taatlaony of cha 
■oAara of Che psncla uaa appalling. For Che paranta of a loac child 
to haar that the wltiieascs bragged aboaC how "clean" thalr Induatry la. 
what aarvelous safety records they hava, how Chair problaa la ■Inuacnla, 
la nothing abort of dlaguatlng and naBtaatlng. Bava tbay no aanatttvtcy 
Co, or awaranaaa of che /act that no aactar how clean thalr ■aabera ar«, 
innoeaBC ■s^ara of Cha public an balnc kllladi 
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olileh ha naa rtdlDf 
Kansflald. Oht< 



Ldaneally, cha January 4th cluh iraa th« ascond crala wrack 
Tha tint occurrad to Augnat of 1985 whss tha train In 
truck which aaa blocking ch* crack In 




■ irataful for ch* perttatanca of bobc at tha Coaalttaa 
Icular Sinacora Dastorth, Exon and Breatiz, In tbalr 
peniic Che olCneSBca to hide behind "const Itutlonsl 
Intrusion of privacy" whan defending thfir eiCcaorillnarT 
datory randOD taatlBg. Tha vIFneaseE clsln Co support 
r aubilltutao for nandacory Tindoa Cesctng att oli^lj 
r exoBpIe, testing ac scheduled tines such as rapilar 
lona vould be useleaa beeausa the e^loyaa will sl^ly 
iCtCAitiry period of abstinenee. Atao testing (or dexterity, 
. ibabU cause has been proven not to work. WItnaaa tha 
AKTRAK/COHMIL accident when Che CONRAIL crev vas observed by a reprcaant- 
atlva of aanaeenent for fifteen nlnutaa Juat batora departure, and the 
craab occurred an hour and fKtaen nlnutaa later. In poet accident 
ttatlng. both craw aa^ara caatad poaltlva for Bsrljuana. 



Ko BatCar how null 
be users, tha rights of the put 
dean crewa are far nor* Inportan' than th< 
by Cheae ultnaaaaa. The lives of people si 
aa^loyeea. If they cannot tolerate randon, 
safety for thaBaalvaa, cheir colleagues ai 
find other ^loynent. A veil managed teal 
covutar salaetlon, mt not ' ' ' 



percentage of tranap 



:lon operaCed bj 
on privacy alleged 



Infrequent teatlng to Increaaa 
id the traveling piAlic, let Chm 

tng progran, truly random by 






cartalnljr act as a actang deterrent for uaera aaoog tranaportatlon 
Ilka your chtldran. 



foil of potential Ha had Juat covlatad hla'fli 

Rhode Island School of Design. Bla fucura waa aa llkaly cs be 

"'"" •"■* *" '■■' *- 'hat of any of thla nation's beat. 



waa our only child. Plaaai 
tha ochera who Kuai 
our (enaratlon. 



truat tha JudgMnt, Integrity, 



t your chUdrm and all 



Itoac alnceraly, 

Thomaa and Susan Colley / 
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